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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT “* NEW YORK 


UNITED STATES OF AMERICA 


66 CR. 720 


LOUIS E. WOLFSON 


PETITION OF DEFENDANT WOLFSON 
ADDRESSED TO CHIEF JUDGE EDELSTEIN 
FOR WRIT OF ERROR CORAM NOBIS 


Comes now petitioner Wolfson, seeking a writ of error 
coram nobis. The petition is addressed specific. ly to Chief 
Judge David N. Edelstein, requesting that disposition of the sated 
tion be assigned to a judge other than the trial judge, the Hon. 
Edmund Palmieri, for the purpose of determing whether the indict- 
ment against petitioner be dismissed and/or the judgment against 
him be vacated for the causes set forth in detail in the accompa- 
nying Memorandum of Law and Fact. This petition is verified anc 
| the Memorandum attached hereto is accompanied by affidavits and 
ether documents in support thereof. 

Filed simultaneously with the petition are a number of 


procedural motions regarding which, it is prayed, the Chief Judge 


will assign for consideration and disposition to the same judge 
as shall handle the petition. Each motion is also accompani’ * by 
a supporting Memorandum of Law and Fact. 


The authorities supporting the right and duty of the Chie 


Judge to assign these petition and motions to a judge other than | 


the trial judge are contained in Part III(M) of the accompanying | 


Memorandum of Law and Fact. 


Respectfully submitted: 
FENSTERWALD & OHLHAUSEN 
910 Sixteenth St., N.W. 


Washington, D.C. 20006 
Tel: (202) 223-1667 


BY: | G 
BERNARD FENSTERWALD, 4) 


Attorneys for Louis E. Wolfson 


VERIFICATION 


I, LOUIS E. WOLFSON, have read the above Petition and the 
accompanying Memorandum of Law and Fact in support thereof, and 
hereby swear on penalty of perjury that the facts set forth there- 


in are true and correct to the best of my knowledge and belief. 


State of FLORIDA 


County of _MAKION 


Subscribed and sworn to before me this (th day of 


, 1975. 


wloehetl te tdleg 
Notary 1 ic 


My commission expires on NOTARY PUBLIC, STAT: ©.) (TIDA ct LARGE 


f fr Tost at of 
Ronded Trew Gener: ine 5 sneerectter. 
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LOUIS E. WOLFSON 


MEMORANDUM OF LAW AND FACT 


IN SUPPORT OF PETITION FOR 
WRIT OF ERROR CORAM NOBIS 


PART I 


INTRODUCTION 


Having served a jail sentence, petitioner is fully aware 
that the jails contain many who vociferously claim that they hav 
been framed, rail-roaded, and persecuted. Few have any proof of 
their contentions and even fewer have, in fact, suffered any fun- 
damental injustice. 

However, that injustices do occur and that certain people 

| have gone to jail as a revult of prosecutorial and/or judicial 
persecution, rather than legal prosecution, is clear. Petitioner 


claims to be one of those who did go to jail not because he was 


justice system. 


guilty of a crime but because of the imperfections of our ne 


Why would a person, who has already served his sentence, 
persist in attempting to overturn his conviction and to prove his 
innocence? Petitioner states that his reasons, stated in reverse 
| order of importance,are as follows: 

- that he has paid a fine of $100,000 which 
he seeks to recover; 
- that his business interests hz ® suffered 


because of anunlawful conviction; 
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- that his reputation in the community 
has greatly suffered; 

- that his health .as very seriously, 
adversely, and permanently 
affected by his imprisonment; 

- that he would like to do what he can to 
expose the fallacies and inequities 
in our criminal justice system 
with the hope that he might save 
at least a single other person from 
a similar, horrifying experience; and 

- last, that he desires to help restore 
the people's confidence ir our system 
of government, a confidence which has 
seriously been eroded in the last 


decade. 


In this last regard, petitioner would bring to the atten- 


tion of the Court the closing paragraph in Justice Brandeis’ 


dissent in Olmstead v. United States, 277 U.S. 438, 485 (1928): 


Decency, security and liberty alike demand 
that Government officials shall be subject to 
the same rules of conduct that are commands to 
the citizens. In a Government of laws, existence 
of the Government wil be imperilled if it fails 
to observe the law scrupulcusly. Our Government 
is the potent, the omnipresent teacher. For good 
or for ill, it teaches the whole people by its 
example. Crime is contagious. If the Government 
becomes a lawbreaker, it breeds contempt for law; 
it invites every man to become a law unto himself; 
it invizes anarchy. To declare that in the admin- 
istration of the criminal law the end justifies 
the means - to declare that the Government may 
commit crimes in order to secure the conviction of 
a private criminal - would bring terrible retribu- 
tion. Against that pernicious doctrine this Court 
should resolutely set its face. 


| 
| 


This petition is being filed, pursuant to the All Writs 
Statute, 28 U.S.C. §1651, to request the Court to reopen the 
petitioner's case to enable him to demonstrate to the Court that 
the Government was itself a lawbreaker in the prosecution of its 


case against petitioner. 


PART II 


BRIEF HISTORY OF THE CASE 


Petitioner Wolfson and one other person were indicted in 
October, 1966, and were charged with violating and conspiracy to 
violate Section 5 of the Securities Act of 1933, 15 U.S.C. §77(e) 
in connection with sales of the common stock of Continental Ente 
prises, Inc. ("Continental"). 

Mr. Wolfson was neither an officer nor a director of Con- 
tinental, Inc., although he was a controlling stockholder. How- 
ever, it is important to note that even after disposing of all o 
the stock which was the subject of the indictment, Wolfson conti- 
nued to hola a 16% stock interest in Continental. In short, this 
case did not involve a complete sell-out on the part of the con- 
trolling stockholder. 

Also, no fraud was charged or proved in this case. This 
was not a case where the Government claimed that the shareholders 
were defrauded. The fact that no fraud was involved was conceded 
by the Government in its opening statement to the jury and con- 
firmed by the trial judge dvring the course of the trial when he 
said: 

“There is no fraud claimed in this case, 
nor is there a question of revealing anything 


in a registration statement other than that 
controlling persons were selling their stock." 
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This case, stripped of its non-essentials, was a claim by 
he Government that a registration statement should have been 
iled by Wolfson in which he would report that he was selling his 
ontinental stock. Not only was there no fraud charged in *his 
ase, neither was there a concealment of any kind. All of the 
ales that were made by Wolfson were effected through the most 
eputable brokers in the business. Nominees were not used and 
rofits were not concealed. Indeed, both the sales and the profit 
ere fully reported by Wolfson on his tax returns. The principal 
egal issue in the case involved the construction of the statute 

der which Wolfson was charged. 

Petitioner pleaded not guilty, and tricl before Judge 
almieri and a jury commenced on September 6, 1967. On September 
9, 1967, the jury returned a verdict of guilty on all counts 
gainst both appellants. Wolfson was sentenced to prison terms of 
ne year on each count, to run concurrently, to pay fines totallin 

$100,000, and to pay the “costs of prosecution" under 18 U.S.C. 
$1918 (b). 
The conviction was appealed to the U.S. Court of Appeals 


for the Second Circuit, but the conviction was affirmed, 405 F.2d 


p79 (1968). Certiorari was denied by the U.S. Supreme Court, 


394 U.S. 946 (1969). 

A Motion for a New Trial on grounds of newly discovered 
vidence was made on October 9, 1968. The newly discovered evi- 
ence related to the question of the authenticity of the crucial 
ocument (designated Exhibit 21) upon which petitioner was con- 
icted. A lengthy evidentiary hearing was had on the Motion, 
hich was ultimately denied by Judge Palmieri, 297 F.Supp. 891 
(1969). This denial was affirmed by the Second Circuit, 413 F.2d 

804 (1969). 


S. 


Petitioner paid his fine and the costs of prosecution and 
served his sentence at the federal facility et Eglin Air Force 
Base in Florida. Since his release on January 26, 1970, he has 
conducted a broad and costly private investigation to gather 
factual material to prove that he was illegally convicted. The 
results of that investigation unlie this petition. 

Although there is much substant’ atiag material which has 


been beyond petitioner's reach as 1 private citizen, he has 


| gatherea a mass of evidence, corporated herein, which shows tha 


yaa prosecution from its inception was conducted in an illegal 


manner, is void, and should be so declared. 


PART III 
CORAM NOBIS IS THE CORRECT PROCEDURAL VEHICLE 
TO REVIEW THE CONVICTION 


A. Purpose and Scope of Writ of Error Coram Nobis 

In general, the writ is used in cases where there is no 
other remedy, United States v. Morgan, 346 U.S. 502, 98 L.Ed, 
248, 74 S.Ct. 247 (1954), for the purpose of reviewing, correctin 


or vacating a judgment in the same court in which it was rendered, 


Strang v. United States, 53 F.2d 820 (Sth Cir. 1931), on account 


of errors which are (a) extrinsic to the record, Moon v. United 
States, 106 App. D.C. 301, 272 F.2d 530 (D.C. Cir. 1959); (b) 
affect the validity and regularity of the proceedings, United 
States v. Moore, 166 F.24 ‘92 (7th Cir. 1948), cert. den. 334 

U.S. 849; (c) were unknown at the time of the trial to the party 
seeking relief without fault on his part, United States v. Cariola 
| 323 F.2d 180 (3rd Cir. 1963); and (d) if known, would have pre- 
vented or invalidated the judgment. Allen v. United States, 162 
F.2d 193 (6th Cir. 1947). In petitioner's view, these criteria 


fit his case in all regards; and he believes that coram nobis 


is the only remedy available to him under federal law. 


B. An Extraordinary Writ 


There is no question but that coram nobis is an extraor- 
dinary remedy and that its use should not be allowed except under 
circumstances compelling such action to achieve justice. The 
leading case in the United States Supreme Court on this point is 
United States v. Morgan, supra; a more recent case and the leadin 
case in the Second Circuit is United States v- Keogh, 271 F.Supp. 
1002 (S.D.N.¥. 1967), affirmed in part 391 F.2d 138, on remand 
289 F.Supp. 265; see also United States v. Malinsky, 310 F.Supp. 
523 (S.D.N.¥. 1970); United States v Deitsch, 321 F.Supp. 1356 
(S.D.N.Y¥. 1971), affirmed 451 F.2d 98, cert. den. 92 S.Ct. 682, 
404 U.S. 1019, 30 L.Ed. 2d 667; United States v- Cariola, 
supra; Woykovsky Vv. United States, 309 F.2d 381 (9th Cir. 1962), 
cert. den. 83 S.Ct. 1889, 374 U.S. 838, 10 L.Ed. 2d 1059; 

Johnson v. United States, 344 F.2d 401 (5th Cir. 1965); 

Kagen v. United States, 360 F.2a 30 (10th Cir. 1966); Alire v. 
United States, 339 F.2d 702 (10th Cir. -1964); Young v. United 
States, 337 F.2d 753 (Sth Cir. 1964); United States v. Garguilo, 
324 F.2d 795 (2nd Cir. 1963); Ansourian v. United States, 240 F. 
Supp. 864 (S.D.N.Y. 1965), cert. den. 86 S.Ct. 1208, 383 U.S. 949, 
16 L.Ed. 2d 212; United States v. Morgan, 39 P.R.D. 323 (N.D.Miss 


1966); Berg v. United States, 176 F.2d 122 (9th Cir. 1949), cert. 


den. 70 S.Ct. 137, 338 U.S. 876, 94 L.Ed. 537; Kiger v. United 


States, 315 F.2d 778 (7th Cir. 1963), cert. den. 375 U.S. 924, 
1l L.Ed, 24 166, 84 S.Ct. 270; Moon v. United States, supra: 
Bateman v. United States, 277 F.2d 65 (8th Cir. 1960). 
Petitioner does not view this test and his attendant 


burden of proof lightly. However, he intends 


| to demonstrate infra that the circumstances surrounding his 


indictment, trial, conviction, and sentence are extraordinary in 


the extreme, and thathe is clearly entitled to this extraordinary 


remedy. Following are but a few factors which petitioner shall 
| aver, demonstrate, and document to meet this admittedly heavy 
burden: 

that the grand jury that indicted him was fatally 
defective, and in fact, so empanelled as to assure 
his indictment and for no other purpose; 

that the prosecutors committed a number of unethical 
and/or illegal acts; 

that defense counsel was either hopelessly incom- 
petent or disloyal; 

that there were blatant conflicts of interest which 
should have caused several of the prosecutors 
to disqualify themselves; 

that there was a wilful withholding of exculpatory 
evidence which, incidentally, continues to this 
very day; 

that‘the grand jury and the trial proceedings were 
fatally infected with perjurious testimony which 
was known to the prosecution to be perjurious; 

that there was selective prosecution in this case; and 

that the trial judge was biased and to the point where 


he should have recused himself from the case. 


C. Jurisdiction of Court 
The Federul District Court for the Southern District of 


New York is the proper forum for the filing of this petition for 


writ of -or coram nobis because such a writ can issue, if at 


all, only from the court in which the conviction was had. 
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United’ States v. Morgan, supra, Davis v. Packard, 8 Pet. 312; 
Strang v. United States, supra: Gordon v. United States, 216 F.2¢ 
— (Sth Cir. 1954); United States ex rel Dunkle v. Cavell, 

151 F.Supp. 675 (D.Pa. 1957); Madigan v. Wells, 224 F.26 577 

| (9th Cir. 1955), cert. den. 76 S.Ct. 700, 351 U.S. $11, 100 L.Ed. 
1446; Pyles v. Boles, 250 F.Supp. 285 (D.W.Va. 1966); United Stat 
vy. Cameron, 204 F.Supp. 915 (D.Tex. 1962), affirmed 311 F.2d 223; 
People v. McCullough, 300 N.Y. 107, 89 N.E. 24 335 (1949), cert. 


den. 339 U.S. 924, 94 L.Ed. 1346, 70 S.Ct. 615 (defendant attemp- 


| ted in New York state Court to challenge validity of conviction 


oo Federal District Court in Ohio.) 


D. United States a Proper Party 


Under modern practice in federal courts, the proper party 
to a coram nobis proceeding to set aside a federal crimbnal con- 


viction is not the prosecuting attorney but rather the United 


States. United States ex rel Bogish v. Tees, 211 F.2d 69 (3rd 
Cir. 1954). 


Inapplicability of Rule 12(b) F.R. Criminal Procedure 


Rule 12(b) (2) of the Federal Rules «* Criminal Procedure 


P.) provides: 


(2) Defenses and Objections Which Must Be Raised. 
Defenses and objections based on defects in the insti- 
tution of the prosecution or in the indictment or infor- 
mation other than that it fails to show jurisdiction 
in the court or to charge an offense may be raised 
only by motion before trial. The motion shall include 
all such defenses and objections then available to the 
defendant. Failure to present any such defense or 
objection as herein provided constitutes a4 waiver there 
of, but the court for cause shown may grant relief fro 
the waiver. Lack of jurisdiction or the failure of 
the indictment or information to charge an offense sha) 
be noticed by the court at any time during the pen- 
dency of the proceeding. {Emphasis added.] 


Part V of this petition details the manner in which the grand jur 


was manipulated into returning a true bill by the illegal selec- 


tion of the foreman of the grand jury and the conscious use of 
perjured testimony on the part of the prosecution. Unfortunate.y, 
the facts regarding these matters became known to petitioner only 
— his trial had been completed. His failure and that of his 
counsel to discover these facts and enter a timely pre-trial ob- 


| jection to the indictment cannot be blamed on lack of dilige ce. 


As to the grand jury's illegality, the facts came out several 


years later in a chance and revealing interview given by the fore- 
man of the grand jury to a newsman: without this voluntary "con- 
| fession” only a clairvoyant could have suspected that the grand 
jury had been grossly manipulated as it was in this case. As to 
the perjurious testimony of Stuart Allen given before the grand 
jury in this case, the fact of the perjury became known only much 


through discovery proceedings in the Merritt-Chapman and 


Scott case. 

Further, in Part VII hereof, petitioner will point out 
evidence c* gross negligence and/or disloyalty on the part of 
defense counsel. This, too, prevented petitioner from raising 
certain objections and defenses prior to his plea. This was peti- 
tioner's first involvement in a complicated criminal case, and he 
was forced by circumstances to rely on the advice of his counsel. 


For these reasons, petitioner believes that he falls 


within that language of Rule 12(b) (2), F.R.C.P., that grants re~ 


lief from the waiver “for cause shown." 


F. Sentence Completed 


Relief in the nature of a writ of error coram nobis can, 


for appropriate reasons, be invoked to review a sentence which a 


petitioner has not yet started to serve, since such relief, if it 
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is available at all, is allowable without limitation of time. 
Moon v. United States, supra. Equally, coram nobis is available 
to test the validity of sentences completely served. United 
States v. Carlino, 400 F.2d 56 (2nd Cir. 1968), cert. den. 89 S.Ct. 
1630, 394 U.S. 1013, 23 L.Ed. 2d 39; United States v- Forlano, 
319 F.2d 617 (2nd Cir. 1963), 249 F.Supp. 174 (S.D.N.Y. 1965), 
affirmed 355 F.2d 934 (1966); United States v. Malinksky, supra. 
| united States v. Russo, 358 F.Supp. 436 (D.N.J. 1973): Haywood 
v. United States, 127 F.Supp. 485 (S.D.N.¥. 1954); nited States 
| vy. Johnson, 269 F.Supp 767 (S.D.N.¥. 1967); Azzone v- United 
States, 341 F.2d 417 (Sth Cir. 1965), cert. den. 85 S.Ct. 1782, 
381 U.S. 943, 14 L.Ed. 2d 706; United States v. Morgan (Miss. 
supra, Morgan v. United States, 396 F.2d 110 (2nd Cir. 1968), on 
remand 295 F.Supp. 967; Ward v. United States, 381 F.2d 14 (10th 
Cir. 1967); Holloway v. United States, 393 F.2d 731 (9th Cir. 
1968); United States v. Norman, 391 F.2d 212 (6th Cir. 1968), 
cert. den. 88 S.Ct. 1265, 390 U.S. 1014, 20 L.Ed. 2d 163; Henrie 
v. Derryberry, 358 F.Supp. 719 (D. Okla. 1973); United States v. 
Sullivan, 278 F.Supp 626 (D. Hawaii 1968). Although petitioner 
Wolfson completed his sentence in 1970, the above cases indicate 


that the law is clear that thisshould be no bar to relief through 


| coram nobis. 


G. Timeliness of Motion for Writ 

As petitioner Wolfson was convicted in 1967 and completed 
his sentence in 1970, it might be argued that laches might stand 
in the way of this present motion. However, there is ample autho 
rity for the proposition that a void judgment may be set aside 
by a writ of error coram nobis at any time; in some cases a delay 
of many years has been considered no bar to relief. United State 
v. Morgan, supra, (13 years; violation of right to counsel); Unit 


e-_v. Cariola, supra, (24 years; violation of due process 
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ll. 


il}clause of Fifth Amendment); Haywood v.- United States, supra, 

| United States v. Di Martini, 116 F.Supp. 601 (S.D.N.¥. 1953); 
Farnsworth V. United States, 98 App. D.C. 59, 232 F.2d 59 

(D.C. Cir. 1956), 62 A.L.R. 24 423 (18 years; violation of 

right to counsel); State v. Lindsey, 231 Ind. 126, 106 N.E. 2d 
230 (1952) (18 years; violation of right to counsel); 

| People v. Richetti, 302 N.Y. 290, 97 N.E. 24 908 (1951) (27 years; 
violation of right to counsel). Petitioner avers that under the 
above authorities his motion for a writ should not be barred by 
laches. 


There is, however, a caveat to the above doctrine: there 


| must be reasons for failure to seek appropriate earlier relief. 


United States v. Morgan, supra, Kicer v. United States, supra. 


In the instant case, petitioner served a jail sentence. He 

was also subject to three lengthy trials in the Merritt-Chapman 
jand Scott case; the third trial ended on October 9, 1972. 

During this extended period of time, he was unable to track down 
|many of the various leads which had to be followed in order to 
file a creditable writ of error coram nobis. Finally, when his 
evidence pointed to serious irregularities on the part of the 

| court, the prosecution and defense counsel, petitioner had diffi- 
|| culty in obtaining counsel willing to draw up and file this writ. 
For all these reasons, petitioner believes that the caveat is 

| fulfilled, and that he has a meritorious explanation for the delay 
in filing. Further, the Court should be tolerant in its treatment 
of timeliness because petitioner has served his sentence and paid 
his fine. He is trying to clear his name by proving that he was 
not legally convicted of a felony but illegally persecuted into 
jail. Justice itself, and equally important, the public's confi- 


dence in our sys‘em of justice, will be strengthened if this peti- 
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|tioner is given an even-handed chance of proving his case. If he 
| was, in fact, persecuted, he should have the chance to prove it 


|| and clear his name, even after passage of many years. 


Errors of Fact, Not of Law 

It is black letter law that coram nobis lies where there 
|| are mistakes of fact, not of law. Bronson vy. Schulten, 104 U.S. 
| 410, 26 L.Ed.797 (1881); State v. Miller, 161 Kan. 210, 166 P.2d 


1680 (1946), cert. den. 329 U.S. .749, 91 L.Ed,646. However, "fact 
| 


|| has been broadly construed, and mistakes of fact corrected by the 
|| writ have included mistakes of the court itself, as well as mis- 
takes of fact in regard to process, notice, and pleading. (See 
leitations in Coram Nobis #3, 18 Am. Jur. 2nd 455-456). 
To cite just a few of the facts put in dispute by this 
petition, petitioner avers: 
- it is a question of fact whether the Securities 
and Exchange Commission ("SEC"), his own brokers, 
or his own lawyers warned him about technicalities 
relating to the selling of stock by a "control 


person.” 


is a question of fact whether the foreman of the 
grand jury was a lifelong friend of both the 


U.S. Attorney and the prosecutor who handled 


the grand jury. 
is a question of fact whether the chief govern- 
ment witness before *he grand jury (Allen) and 


at the trial (Morley) gave perjured testimony. 


| 
| 


Present Adverse Effec 
For a petitioner to be »fforded relief through coram nobi 
he must show a present adverse effect from his unconstitutional 
conviction. Mathis v. United States, 246 F.Supp. 116 (D.N.C. 1965): 
| united States v. Gernie, 228 F.Supp. 329 (S.D.N.Y. 1964). The 
|right of a defendant, if he succeeds in having his allegedly ille 
| sal conviction set aside, t» then stand trial, and, if found not 
guilty, qualify for recovery of damages for unjust conviction, 
li gives him sufficient standing to attack a former conviction by 
motion in nature of writ of error coram nobis. United States v. 
Di Martini, supra. The fact that subsequent convictions may 
carry heavier penalties because of an improper first conviction 
may be a circumstance which warrants the grant of a writ of erro. 


leoram nobis. McFadden v. United States, 312 F.Supp. 820 (D.Mo.197P), 


affirmed 439 F.2d 285. District courts have jurisdiction to hear 


motions in nature of applications for writs of error coram nobis 


to vacate and set aside judgments and sentences of conviction, 


when petitioners are outside the ambit of habeas corpus provisions 
which, by their own language, are limited to prisoners “in custod 


and where motions go further and seek repayment of fines paid 


pursuant to sentences imposed and in effect amount to suits 


brought against the Government for money judgments. United States 


v. Lewis, 342 F.Supp. 833 (D.La. 1972), affirmed 478 F.2d 835. 


\| Petitioner in this case continues to suffer serious 
peereree effects. First and foremost, his thriving business career 
has been damaged by his unconstitutional conviction. Honesty and 
integrity are keystones to a career in business; and petitioner's 


reputation as to both have been unger a cloud since his convictio 


| Further, if retried and found innocer:, or if the charges against 


| 
|him are dismissed or withdrawn, he is entitled to recover the 
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|exorbitant $100,000 fine which was levied against him. Further, 
his right to vote, to hold certain public offices, and to serve or 
jur; are curtailed by his wrongful conviction. Further his testi- 


i|mony in a judicial proceeding is suspect. 


‘ } 


J. Totality of Circumstances 
' 
In subsection E, supra, the question of waiver of consti- 


| 
‘tutional rights was discussed. A rdated subject is the considera- 
ition of the “totality of the circumstances." 


In Ray v. Rose, 491 F.2d 285, 290 (1974), the Sixth Circuit 


lightly to be found. All of the surrounding 
circumstances should be examined to determine 
whether the waiver was in fact the product of 
improper coercion or inducement. C£, Haynes 
yv._Washington, 373 U.S. 503 (1963); Boykin vs 
Alabama, supra, Moreover, the role of compe- 
tent counsel is crucial in advising the defen- 
dant of the nature of the charges and the def« 
enses available- to him..." 


"Waivers of constitutional rights are not 


Th was an echo of the Supreme Court's pronouncement in Brady vy, 
United States, 397 U.S. 742, 749 (1970), that “the voluntariness 
of Brady's plea can be determined only by considering all of the 
|relevant circumstances surrounding it." Other constitutional 


violations and waivers thereof may also be determined only with 


ee 


| reference to the "totality of circumstances." Thus, the Supreme 
| court has held that “a claimed violation of due process of law in 
lthe conduct of a confrontation depends on the totality of the cir- 
™ cumstances surrounding i-." Stovall _v. Denne, 388 U.S. 293, 302 


(1967). The Sixth Circuit has applied it to effective counsel. 


ian v. Wingo, 452 F.2d 837 (1971). 


| In the present case, the Court is asked to view the “tota- 
| 
| 
pane of the circumstances" in weighing both the question of waiver 
| rights and the merits of the case as a whole. All of the circums- 


tances surrounding the indictment, trial, conviction and sentence 
of petitioner shoula, in his view, be considered in weighing whe- 


ther he intelligently waived his constitutional rights; and in 
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| 
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weighing whether he is entitled to a dismissal of charges or to 


a new trial. 


K. Civil or Criminal Nature of Writ of Error Coram Nobis 

A writ of error coram nobis filed ina criminal case is a 
step in the criminal cese and not the beginning of a separate 
civil proceeding, as is the case in hibeas corpus. United States 
v. Morgan, supra; Peterson v. State of Missouri, 355 F.Supp. 1371 
(D.Mo. 1973). Yet, when it comes to procedures, the coram nobis 
proceeding is regarded essentially as civil in nature. Ex parte 
Wilson, 275 Ale. 439, 155 Se.2d 611 (1963); People v. Paiva, 31 
Cal. 2d 503, 190 P.2d 604 (1948); State ex rel Cutsinger v. 
Spencer, 219 Ind. 148, 41 N.E. 2d 601 (1941); State v. Miller, 
| supra; Commonwealth v. Sirles, 267 S.W. 24 66 (Ky. 1953); 

Duncan v. Robbins, 159 Me. 339, 193 A.2d 362 (1963); State v. 
Smith, 324 S.W. 2d 707 (Mo. 1959); State v. Cerny, 365 Mo. 732, 
286 S.W. 2d 804 (1956); Hawk v. State, 151 Neb. 717, 39 N.W. 2d 
561 (1949), cert. den. 339 U.S. 923, 94 L.Ed. 1346, 70 S.Ct. 612; 
Dobie v. Commonwealth, 198 Va. 762, 96 S.E. 2d 747 (1957). 

Rule 35, F.R.Cr.P., allowing correction of an illegal sen 
tence "at any time" is inapplicable to coram nobis, since senten- 
ces under that rule are those that the judgment of conviction did 
not permit. United States v. Morgan, supra. Conversely, Rule 
60(b) F.R.C.P., which abolishes coram nobis in civil cases, is 
inapplicable to a criminal case because coram nobis in a criminal 
case is not the beginning of a new civil suit. Ynited States v. 
Morgan, supra. Coram nobis is available in a criminal case as a 
result of the "All Writs Statute", 28 U.S.C. 1651, though such 


writs were abolished for use in civil cases by Rule 60(b) of the 


| Federal Rules of Civil Procedure. United States v. Marcello, 210 


F.Supp. 892 (E.D. Le. 1962), affirmed 328 F.2d 961 (5th Cir. 1964). 
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| Since coram nobis is neither strictly criminal nor strictly civil 


the court might be well advised to do what is common in habeas 


corpus procee ings, i.e., fashion the rules of procedure to fit 
the circumstances of the case and to meet the ends of justice. 
(See Ray v. Rose, 491 F.2d 285 (6th Cir. 1974). This will allow a 


limited right to discovery and some relaxation of the hearsay rul 


L. Right to an Evidentiary Hearing 

In the instant case, petitioner has alleged facts which, 
if established, would justify coram nobis relief; he has verified 
his petition and accompanied it with numerous supporting affida- 
vits and other documentary proof; thus, he is entitled under the 
circumstances to an evidentiary hearing thereon. United States 
| v. Keogh, supra; United States v. Carlino, supra; United States 


v. Capsopa, 260 F.2d 566 (2nd Cir. 1958); United States v. Tribote, 


297 F.2d 598 (2nd Cir. 1961); Holloway v. United States, supra; 


United States v. Strother, 434 E2d 1292 (5th Cir. 1970); Waller 
v. United States, 432 F.2d 560 (5th Cir. 1970); Lujan v. United 
| States, 424 F.2d 1053 (5th Cir. 1970), cert. den. 91 S.Ct. 474, 
400 U.S. 997, 27 L.Ed. 2d 447. 

| M. Assignment to Judge Other than Trial Judge 


This petition for a writ of error coram nobis is addressed 


to the Chief Judge of the United States District Court for the 
Southern District of New York, and, as part of the relief sought, 
it is urged that the petition be assigned toa judge other than 
Judge Palmieri, the trial judge. 

There is authority for the proposition tha:, under normal 
circumstances, the trial judge should pass upon the allowance cf 
the writ, as was the custom at common law. Ernst v. State, 181 


Wis. 155, 193 N.W. 978 (1923); Annotation, 161 A.L.R. 541; 
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Elliott v. Commonwealth, 292 Ky. 614, 167 S.W. 2d 703 (1962). 


However, there is a parallel doctrine that another judge shall 


be assigned for good cause shown. United States v. Halley, 240 


F.2d 418 (2nd Cir. 1957), cert. den. 353 U.S. 967, 1 L.Ed. 24a 917 
77 S.Ct. 1052; People v. Carpus, 2 App. Div. 2d 653, 152 N.Y. S.2 
| 27 (1956). This doctrine is particularly applicable either when 
; the trial judge's actions form a basis for the petition, People 
v. Amoroso, 8 App. Div. 2d 683, 184 N.¥.S.2d 383 (1959), and/or 
| when the trial judge is likely to be called as a material witness 
United States v. Halley, Supra; United States v. Valentino, 
283 F.2d 634 (2nd Cir. 1960). 

In the instant case there are allegations, which are sup- 
ported by a verified petition and various affidavits, that the 
trial judge acted prejudicially with respect to the grand jury, 
the trial, and the sentencing of petitioner. There is a likeli- 
hood that it will be necessary to call him as a material witness. 
Therefore, petitioner prays that the Chief Judge will assign the 


petition to another judge of the District bench. 


Scope of Relief 


Generally, the only remedy available under a wri: of erro 
goram nobis is the grant of a new trial to correct the deficien- 
cies of the first trial. If successful, the defendant is thus 
| placed in the same position as he was before the judgment of 
conviction was entered. And, if that is the only relief to 
which the Court believes petitioner is entitled, he will be grate 
ful to the Court. 

However, the nature of the writ is such that it is to be 
treated as an emergency measure, born of necessity to afford a 
defendant a remedy against injustice, when no other avenue of 


judicial relief is, or ever was, available to him. This Court 
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has authority under the "All Writs Statute” 28 U.S.C. 1651(a) to 
issue all writs secessary or appropriate in aid of its respective 
jurisdiction and age xble to the usages and principles of law. 
Justice at least being a relative and not an absolute 
matter, the Court should attempt to fashion a remedy which most 
closely approximates justice under all of the circumstances. In 
petitioner's view, the Court, after reviewing this application 
for a writ of error coram nobis, should grant certain motions in 
the nature of discovery (see below) and then schedule an eviden- 
tiary hearing to review the validity of the entire prosecution 
(indictment, trial, conviction, and sentence) and, satisfied that 
they were invalid from start to finish, issue a writ and order, 
couched in appropriate form and language to clear petitioner of 


the criminal charges of which he was charged and convicted. 


Another reason why a new trial might not comport with 


justice is that the passage of time has rendered a fair trial 
extremely difficult. The major prosecution witness, John Morley, 
died several years ago. The next most important prosecution 
witness, John Duncan, is aged and in bad health. The principal 
document sought by the defense (the transcript of a 1952 formal 
interview of defendant Wolfson by the S.E.C.) has never been 
produced by the S.E.C. and, according to that agency, it is 
"lost", despite their statutory requirement to retain copies of 


such documents permanently. 
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PART IV 


INTERRELATION BETWEEN THE CONTINENTAL 
AND MERRITT CASES 


a 


This petition for a writ of error coram nobis is ad- 
dressed to petitioner's conviction in the case of United States 
v. Wolfson, 269 F.Supp. 621 (S.D.N.¥. 1967), affirmed 405 F.2d 
779, (2nd Cir. 1968), and 29 F.Supp. 881, affirmed 413 F.2d 804 
(2nd Cir. 1968). Petitioner was indicted on nineteen counts of 
violating 15 U.S.C. 77e(a) and one count of violating 18 U.S.C. 


371. Ue was found guilty on all counts, fined the maximum of 


$100,000 and sentenced to one year in jail. This case is gene- 
rally referred to as the “Continental Case.” 
However, in this petition and accompanying and supporting 


d>cuments, petitioner will from time to time make reference to 


the case of United States v. Wolfson, et al., 282 F.Supp. 772 
(S.D.N.¥. 1967), 437 F.2d 862, 289 F.Supp. 903. The latter case 
| is generally known as the Merritt-Chapman and Scott Case (re- 
ferred to below as the “Me.ritt Case"). Petitioner was indicted 
for violating the securities laws in relation to the sale of 
stock of the Merritt-Chapman and Scott Corporation, of which 
petitioner w.s Chairman of the Board. He was tried three times. 
The jury at the first trial found him guilty but the conviction 
was overturned upon appeal; the second and third trials resulted 
in hung juries. To avoid an unprecedented fourth trial, peti- 
tioner pleaded nolo contendere to a misdemeanor and was fined but 
not sentenced further to jail. 

It is necessary to mention the Merritt Case from time to 


time because it is inextricably bound to the Continental Case in 


“many fundamental ways: 


- The same grand jury handed down both indictments; 
in fact, as far as the grand jury was concerned, 


the Continental indictment was essentially a 


“spin-off" fromthe Merritt Case, even though 
it was handed down earlier than the Merritt 


indictment; 


Petitioner Wolfson (and his co-defendant Gerbert_ 


were defendants in both cases; 

Judge Palmieri presided over the Continental trial 
and refused to recuse himself for the first 
Merritt trial; 

Essentially the same prosecutorial staff was involved 
in both cases; 

The same U.S. Attorney was involved in both cases; 

The same brokerage firms were critically involved 
in both cases; and 

Many of the same key documents were involved in 
both cases. 

Since petitioner claims that he was convicted as a result 
of a prosecutorial persecution rather than a legal prosecution, 
the cases are inseparable. However, the Merritt Case is referred 
to in this petition only when it is essential to do so in order 
to demonstrate the pattern of misbehavior and unconstitutional 


treatment involved in the instant Continental Case. 


PART V 
GRAND_JURY 

A. Basic Purpose of Grand Jury 

The grand jury has traditionally been considered to be 
the primary bulwark of the innocent against hasty, malicious and 
oppressive prosecution and persecution. United States v. Bailey, 
322 F.Supp. 1351 (D.I11. 1971). Furthermore, it serves the valu- 
able function of standing between accuser and accused to deter- 
mine whether a charge is founded upon reason or was dictated by 
an intimidating power or by malice and personal ill will. Weed. 
| v. Georgia, 370 U.S. 375, 82 S.Ct. 1364, 8 L.Ed. 2d 569 (1962). 
25A 


Presumption 


There is a presumption that the jus, was selected and 
drawn according to law. Kie v. United States, 27 F.351 (C.C. 
Oregon 1886); Beatrice Foods Co. Vv. United States, 312 F.2d 29 


(8th Cir. 1963), cert. den. 83 S.Ct. 1269, 373 U.S. 904, 10 L.Ed. 


2d 199 However, whis presumption is rebuttable. United States 


v. Fujimoto, 107 F.Supp. 865 (D. Hawaii 1952); Beatrice Food Co. 


v. United States, supra. 


C. Timeliness 

The defendant in a criminal case must take the first 
| opportunity in his power to make objection to irregularity in 
selecting and empanelling the grand jury b* which he was indicted 
| Agnew v. United States, 165 U.S. 36 (1897); United States v. 
West Coast News Co., 216 F.Supp. 911 (D.Mich. 1963). However, 
the first knowledge that petitioner Wolfson had as to ne key 
elements in the improper empanelling of the grand jury in his 
case was not only after arraignment, indictment, and conviction, 
but also after he had served his sentence. In his case, post- 
conviction and post-sentence are as timely as possible, and the 
ends of justice recuire that his objection not be overruled on a 


technicality relating to timeliness. 


D. Unbiased Grand Jury 

There is a constitutional right to an unbiased and 
uninflamed grand jury Wood v. Georgia, supra. [See Appeal in 
Continental Case, 405 F.2d 779 (2nd Cir. 1968).] Grand jurors 
should be impartial and they may be excluded in cases where bias 
can be shown. See, for example, United States v- Griffith, 
55 App. D.C. 123, 2 F.2d 925 (D.C. Cir. 1924), where an employee 
of the United States was not qualified to serve as @ member of 


a grand jury in the District of Columbia. Friendship of a juror 
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with either a prospective defendant or a prosecutor raises a 
substantial question of bias; courts have been divided on the 
proper way to handle such cases. In Lane v. United States, 321 
F.2d 573 (5th Cir. 1963), the Court held that the fact that juror 
were friends of the U.S. Attorney did not necessarily disqualify 
| them as jurors, where they testified that that friendship would 


not influence them. In Roberson v. United States, 249 F.2d 737 


(Sth Cir. 1957), cert. den. 356 U.S. 919, the Court held that a 


| juror is not per se Gisqueiified because he is acquainted with, 
or a friend of, counsel in the case, whether such a counsel be 
advocating che cause of a private litigant or prosecuting a 

criminal case. See also United States v. Reed, 27 F. Cas. 722 
(no. 16, 134) (C.C.N.¥. 1852), and United States v. Smyth, 104 
F.Supp. 283 (D. Cal. 1952). However, in the instant case, the 
foreman of the grand jury, William McRitchie, was not only 4 


friend for years of the United States Attorney, Robert Morgenthau, 


and his father before him, but also a life-long and intimate 
friend of the prosecuting attorney, Michael Armstrong. Under the 
tests laid down in the above-cited authorities, it is clear that 


McRitchie should not have been the grand jury foreman. 


Importance of Foreman 
Because of the key role of the grand jury foreman, it is 


especially important that he be unbiased. An indictment should 


not be quashed because of alleged undue influence of foreman of 


grand jury in procuring indictment unless undue influence is 


shown. United States v. Remington, 191 F.2d 246 (2nd Cir. 1951), 
cert. den. 72 S.Ct. 580, 343 U.S. 907 (emphasis added). 
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|F. Was Foreman McRitchie Unbiased? 
By his own post-trial admission, Foreman McRitchie had 


known the chief prosecutor in this case, Michael Armstrong, from 


childhood. McRitchie's oldest son had even attended school with 
Armstrong over a period of years. 

| McRitchie, not only had known the U.S. Attorney for the 
Southern District, Robert Morgenthau, for many years, he had also 
known his father, Henry Morcenthau. 


McRitchie admitted knowing Judge Palmieri “slightly” when 


he was put on the grand jury vheel and called as a grand juror. 


However, he did not know him well, as in the case of Morgenthau, 
or intimately, as in the case of Armstrong. 
McRitchie has said that he was “concerned” when Michael 


Armstrong walked in the jury room to present the Wolfson cases. 


to whom he explained the situation. According to McRitchie, 
Morgenthau said that he did not think his intimate friendship 
with prosecutor Armstrong was “justification for my being re- 


lieved." McRitchie continued to serve as foreman until the 


5 concern led himtogo hurriedly to see his friend, Morgenthau, 
| 


| Wolfson indictments were handed down and the jury was dismissed. 
Another strange aspect to the case is that McRitchie is 


| 
not only a banker, but also a lawyer, being (or having been) a 
member of the bars of both Florida and Georgia. Although lawyers 
are not necessarily barred from serving on juries, it is consi- 
dered good practice to disqualify them. It is not known in this 
case whether McRitchie made his status 4s a lawyer known to anyone 
connected with the case. It is hoped that this matter can be 
clarified at an evidentiary hearing. 

Additionally, McRitchie had been employed by the Morgan 
Guaranty Bank (and its predecessor) for almost forty years when 
he served as foreman on the Wolfson grand jury. As an official 


of Morgan, McRitchie may well have had a conflict of interest 
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|with respect to Wolfson. Whether his selection as foreman of 
| the grand jury by the trial judge was purely accidental is anothe 
matter which, hopefully, can be clarified at an evidentiary 
hearing. 

Petitioner here asserts that the most important member of 
lthe grand jury, the foreman, was, because of his friendships and 
|his background, hopelessly biased against petitioner, to peti- 


tioner's extreme prejudice. He contends that this alone has made 


the actions of the grand jury null and void. With McRitchie as 


foreman, there was no way in which he could have been accorded 


lhis constitutional rights before the grand jury. 


|G. How did McRitchie Get on the Wolfson Grand Jury? 

McRitchie says that his name was put in the box when his 
Bank Chairman, Mr.Luther Cleveland, was retiring and asked “the 
judge” to be excused. “The judge" agreed, on the ground that 
Mr. Cleveland would give him a couple of other names. McRitchie 
was a "volunteer." Petitioner is not sure at this time of the 
identify of “the judge", but from the tenor of McRitchie's admis- 
sion, he believes it to be Judge Palmieri. 


Prior to 1968 the courts were dividedonthe question of 


of the proper use, if ary, of "key men" in the selection of grand 
juries. [Compare United States v. Hoffa, 205 F.Supp. 719 (D. Fla. 
1962), cert. den. 83 S.Ct. 188, 371 U.S. 892, and United States 
NX. Tillman, 272 F.Supp. Sos (D. Ga. 1967).] However, no reported 
case has been found wherein a federal judge, as opposed to other 
leading citizens, acted as a "key man." It is petitioner's con- 
tention that, regardless of general views as to the use of “key 
men", this role of “key man" being played by a federal judge is 
against sound judicial tradition and a serious impropriety which 


worked greatly to petitioner's prejudice. 


H. Judge Palmieri's Role 
To the best of petitioner's knowledge and belief, trial 
Judge Palmieri performed the following task 
either directly or indirectly, he ~hose McRitchie 
for the grand jury wheel; 
he empanelled the grand jury which indicted 
petitioner; 
selected McRitchie as the foreman of the grand 
jury which indicted petitioner. 
presided not only over the Continental Case 
but also over the Merritt-Chapman and Scott Case; 
these were the only two indictments handed down 
by the grand jury in question, and Wolfson 
was indicted in both cases. 
This raises a number of fascinating questions. Out of more than 
twenty Federal District judges in the Southern District of New 
York in 1966, how is it that Judge Palmieri empanelled this par- 
ticular jury? Did he traditionally empanel grand juries for 
"“S.E.C. matters” in the District? Did he normally act as trial 


judge on cases that arose out of indictments handed down by "his" 


grand juries? Did he get the Continental and Merritt Cases by 


rotation or special assignment and, if the latter, why? Did he 
see that McRitchie was selected for grand juries in S.E.C. a:.d 
similar related matters? Did he select McRitchie as foreman in 


more than one of these cases? 


I. Prosecutorial Zeal 

To the best of petitioner's knowledge and belief, the 
grand jury that indicted him was called for the sole purpose of 
handling the "Wolfson matters” and afer handing down indictments 


in these matters it was immediately discharged. ‘his, in peti- 
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tioner's view, indicates that the Government had an unusual 
interest in one man and essentially one matter. Why a special 
grand jury for him? Was he on someone's “enemies list"? 

Apparently, grand jury witnesses were flown into New York 
from all over the country. Nothing was too much trouble or too 
expensive. 

And yet the chief witness before the grand jury was Stuar 
Allen, an S.E.C. employee whose grand jury testimony was disputed 
or negated by a whole series of Government witnesses at the trial. 
Should not prosecutor Armstrong have known that Stuart Allen's 


grand jury testimony was false and probably perjurious? Had not 


he interviewed many of the conflicting witnesses who, incidentally, 


he called at the trial? These questions, too, can be answered at 


an evidentiary hearing. 


J. Formal Vote by Members of Grand Jury 


Although foreman McRitchie has said that a majority of 
the members of the grand jury approved a true biil in this case, 
there is some question whether the actual indictment, which was 
drafted by prosecutor Armstrong, was actually submitted to member 
of the grand jury and voted upon affirmatively by 12 or more 
members. In Gaither v. United States, 413 F.2d4 1061 (D.C. Cir. 
1969), indictments were dismissed because they had not been phy- 
sically and formally submitted to the grand jury for a vote, but 


simply approved by the foreman on behalf of the jury. 


Discovery as to Grand Jury 


Petitioner requests (motions attached) the Court to issue 


an order csiving petitioner the right to see the following items: 


sy 
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1) the grand jury minutes in order to determine 
(a) if a formal vote was taken as to the indictment in this case 
end, if so, what the vote was; and (b) the effect upon the grand 
jury of the friendship of McRitchie with Armstrong and Morgenthau. 


2) a list of the nam:s, addresses, and professiocus 


grand jury was a "Blue Ribbon" grand jury. How many stock =i 
brokers? How many bankers? How many lawyers? 
Petitioner also seeks to address certain interrogatories 
| to McRite’‘e to confirm in detai. the content of this Part of th 
‘ Writ. (Motion attached hereto). 
PART VI 
PROSECUTORIAL MISCONDUCT 


| 
ly 
of all members of the grand jury to determine to what extent the 


This Court has rejected the notion that 
because a conviction is established on incon- 
testable proof of guilt it may stand, no matter 
how the proof was secured. Observance of due 
process has to do not with questions of guilt 
or innocence but the mode by which guilt is : 
ascertained... [W]hen a conviction is secured 
by methods which c-fenc elementary standards 
of justice, the victim of such mechods may in- 
voke the Fourteenth Amendment because that Amend- 
ment guarantees him a triai fundamentally tair... 


| Irvine v. Caligornia, 347 U.S. 128, 148. 


| 
| As Justice Frankfurter once said in a famous dissent: 
} 


| Chief Judge Bazelon of the Court of Appeals for the 


- of Columbia made the following =bservit.on in 1967: 


knowing use of perjured testimony] seems to have 
been that convictions must not be obtained through 
prosecutorial misconduct which violates civilized 
notions of fairness and thereby taints the entire 
criminal process. Lawless law enforcement should 
not be t-lerated. Levin v. Clark, 133 U.S. App. 
D.C. 6, 8; 408 F.2d 1209, T3ii. 


| The rationale of these cases [concerning 
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And as Chief Judge Bazelon saic more recently in one of 


the Watergate cases [United States v- McCord, No. 73-2252, deci- 


ded Dec. 12, 1974, F.2d » pp. 24-26 of slip opinona]: 


wee. serious prosecutorial misconduct may so 
pollute a criminal prosecution as to require 
dismissal of the indictment or a new trial, 
without regard to prejudice to the accused. 
Few cases present the proposition in as bald 
a form as we have here; generally prosecuto- 
rial misconduct is reducible to certain spe- 
cific errrors which arguably may have preju- 
diced the defendant. Thus, courts have ordered 
new trials when the prosecution has knowingly 
used perjured testimony, 


Levin v. Clark, 133 U.S. App. D.C. 6, 8, 

08 F.2d 1209, 1211 (1967) (Bazelon. C.d-): 
See Mesarosh v. United States, 352 U.S. 1,.34 
(1956); Mooney v. Holohan, 294 U.S. 103, 112-13 
(1935); Levin v. Katzenbach, 124 U.S. App. D.C. 
158, 165, 363 F.2d 287, 294 (196C) (Burger ,J,) ; 
Coggins v. O'Brien, 188 F.2d 130, 139 (lst 

Cir. 1951) (Magruder, C.J. concurring); 

Note The Prosecutor's Constitutional Duty 

to Reveal Evidence to the Defendant, 74 Yale 
L.J3. 136, 138-40 (1964). See also United 
States v. Pearson, 488 F.2d 1207, 1217 (5th 
Cir. 1971) (prosecutorial misconduct in sys- 
tematically excluding Negroes from juries by 
exercise of pre-emptory challenges) 3 cases 
cited and discussed Vess, Walking a Tightrope; 
A Survey of Limitations on the Prosecutor's 
Closing Argument, 64 J. Crim. L. & Criminology. 
22 (1973); Alschuler, Courtroom Misconduct by 
Prosecutors and Trial Judges, 50 Texas L. 
Review 629 (1972) 


have reversed convictions when the atmosphere 
surrounding trial suggests intimidation or 
reckless disregard of the postulates of a 
fair trial, 


(Cf. Irvine v. Calif., 347 U.S. 144-49 
(1954) (Franfurter, J. Dissenting); 

Rochin v. Calif., 342 U.S. 165 (1952); 
Powell v. Alabama, 287 U.S. 45 (1932); 


Mooney v. Holohan, 294 U.S. 103 (1935) 
Brown v. Mississippi, 297 U.S. 278 (1936) ] 
have excluded evidence seized pursuant to unlawful 


searches partially because of lawless conduct 
represented by that search, 


{See authorities collected in U.S. v. 
Calandra, 414 U.S. 338, 356-66 (1974) 
Brennan J., dissenting); Olmstead v. 
U.f., 277 U.S. 438, 469-8 928) 
(Holmes & Brandeis, JJ, dissenting)] 


and finally have dismissed indictments where 
the defendant was entrapped by lawless con- 
duct of police officers. 


[See authorities collected in U.S. v. 
Russell, 411 U.S. 423, 436-50 
Douglas, Marshall, Stewart & Brennan, 
JJ, dissenting) ] 


While the principle has found expression in 
these situations, we see nothing that limits 
it to such situations: “There is no body of 
precedents by which we are bound and which 
confines us to logical deduction from estab- 
lished rules. Therefore we must consider the 
two cujects of desire both of which we can- 
not have and make up our minds which to choose. 
It is desirable that criminals should be 
detec’ d. ...It is also desirable that the 
Government should not itself foster and pay 
for other crimes, when they are the means by 
which the [conviction] is te be obtained." 


[Olmstead v. U.S., 277 U.S. 438, 470 
(1928) (Holmes J, dissenting)]. 


This principle is not strictly limited to 
situations in which the defendant has suffered 
arguable prejudice by reason of the prosecu- 
torial conduct. This is so because the prin- 
ciple is not one of fairness to the defer” 
alone but rather, in Justice Brandeis‘ v 

is one designed to “maintain respect for 

....to promote confidence in the adminis, ° mn 
of justice;... to preserve the judicial process 
from contamination... Our Government is the 
poteut, the omnipresent teacher. For good or 
for ill, it teaches the whole people by its 


example. Crime is contagious. If the Govern- 
ment becomes a lawbreaker, it breeds cortempt 
for law; it invites every man to become a law 
unto himself; it invites anarchy. To declare 
that in the administration of the criminal laws 


| 
| 


| the end justifies the means - to declare that 

the Government may commit crimes in order to 
secure the conviction of a private criminal - 
would bring terrible retribution." 

{Id. at 484-85 (Brandeis, J, dissenting) .] 
While this rationale for the principle excludes 
the strict requirement of proof or prejudice, 
it does not eliminate consideration of pre- 
judice altogether. 

% 

Petitioner Wolfson's prosecution in the Continental case 
is laced with serious incidents or prosecutorial misconduct which | 
seriously prejudiced his right to a fair trial. Unfortunately, 
| (from petitioner's standpoint) many of these are not capable of 
documentation o: other proof and, therefore, must be eliminated. 


Some demonstrable, prejudicial examples follow. 


A. Perjury 


The use of perjured testimony in this case was widespread. 


| However, because of the complex nature of the explanations dealiug 
with the perjured testimony, it is considered separately in Part 

| * infra. Suffice it to say at this point, that the perjured 

| testimony was central to the case, well I:nown to the prosecution, 


and highly prejudicial to petitioner. 


B. Witnesses Threatened 


Mr. George B. Green, a New York broker, residing at One 


a 


Christopher Street, New York, New York, was a grand jury witness 
and a prospective trial witness. As his affidavit ef February i2, 
1975, [Attached as Exhibit VI(A)] attests, he was intimidated and 
threatened by a series of officials in the office of the United 


States Attorney and of the S.E.C. He was threatened on numerous 
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occasions with jail and a loss of his employment because his 
testimony did not accord with the Government's point of view. He 
was openly threatened because he would not confer with the pzose- 


cucorr except under subpoena and with a court reporter present. 


Ultimately, one of the prosecutors, Mr. Galvani, did telephone 


his employer, a senior partner in a brokerage firm subject to 
S.E.C. regulation. The upshot of the whole matter was that Mr. 
Green was summarily discharged. He had not only been threatened 
by the United States Government, but the threat was also executed 

My. Henry Steeger of the Plank Corporation of Appleton, 
Wisconsin, was a key witness at an evidentiary hearing in the 
Continental Case, which dealt with the authenticity of the most 
crucial document in the case, “Exhibit 21." Mr. Steeger was an 
expert in dandy rolls which are used in watermarking. He had 
been questioned by petitioner's attorneys and document experts 
and was prepared to testify for petitioner at the hearing. 

*« was perfectly proper, representatives of the United 
States Attorney and the S.E.C. went to Appleton to discuss the 
matter with Mr. Steeger. However, their -etions there were simi 
to those used on Mr. Green. As a result, Mr. Steeger asked that 
Mr. Austin Mittler, one of petitioner's attorneys, be present at 
further sessions. This i:.censed one of the prosecutors, Mr. Paul 
Grand, who then threatened and intimidated both Mr. Steeger anc 
Ar. Mittler. One of the Government representatives went to Mr. 
Steeger's employer, Mr. Plank, and tried to get Mr. Plank to have). 

_- eter not use Mittler as an attorney. It is not known if they 

attempted t~ get Mr. Plank to discharge Mr. Steeger; in any event 
he was a 1! Zetime employee and was not fired. [See attached 
Affidavit of Austin Mittler, dated February ii, 1972, and attache 


as Exhibit VI(B)]. 
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C. withholding of Material and Potentially Exculpatory Evidence 
United States v. Keogh, 417 F.24 885 (2nd Cir. 1969), 
stand; for the proposition, inter alia, that, in a proceeding for 


a writ of error coram nobis, relief should be granted if material 


| evidence ig withheld by the prosecution which could have assisted 


the defendant winen all the facts were developed, and if the evi- 
dence was not readily asilable to petitioner. 

Although petitioner was indicted in 1966 and tried in 1967 
the only evidence of his alleged wilfullness in selling unregis- 
tered stock in violation of Section 5 of the Securities Act of 
1933 harked back to the years 19>*-1952 when the S.E.C. was inves 
tigating the Capital Transit Co. ‘Washir. ‘on, D.C.) in waich 
petitioner and his family owned con. 2oli.ng interest. During the 
1950-52 period, the S.E.C. conducted two investigations of Capita 
Transit, one labelled W525, the othe. W557. Related to these 
investigations, petitioner and one other person were interviewed 
on October 16, 1950, by Mr. E. Russel Kelly and, in part, by 
Mr. James J. Duncan, both S.E.C. officials. At a subsequent date 
Mr. Kelly aliesedly dictated or wrote an eight-page memorandum 
regarding the inverview. This memorandum, which was trial Exhibi 
21 and the authenticity of which was later challenged by peti- 
tione., indicated that Mr. Kelly had explained to petitioner some 
of the current requirements of registration... though sc 2 siatee 
years prior to indictment. 

When "Exhibit 21" became the central issue at the Conti- 
nental trial, and petitioner's guilt or innocence turned on some- 
thing he was or was not told sixteen years earlier in the Capital 
Transit investigation, justice demanded that petitioner be per~ 
mitted to see files W525 and "557. Capital Transit had gone out 
of business years ago. Showing him the files might have allowed 


him to prove his innocence, but they were withheld. Amazingly, 
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they are still being denied despite the "new" Freedom of Infor- 
mation Act of 1974. For years petitioner has attempted to obtain 
permission from the S.E.C. to see these old files. The most 
recent attempt began on May 23, 1974, when permission was sought 
under the Freedom of Information Act. When pe. mission was once 
again denied, petitioner filed suit on Sept. 17, 1974. Once 
again, the S.£.C. resisted. However, with passage of amendments 
to the Freedom of Information Act in December, 1974, they were 
forced to grant that petitioner was entitled to see most of the 
files. Then, they said they could not produce the files because 
they were no longer in their possession, but with the U.S. Attorne 
in New York. Petitioner has yet to see the files. The corres- 
pondence and pleadings re this matter are reproduced as Exhibit 
VI(C) appended hereto. 

Further, these files were withheld from Mr. Duncan when 
he testified at the trial as to the 1950 interview. Though he 
was a lifelong, but then retired, S.E.C. employee, he, too, was 
forbidden to refresh his memory by reviewing W525 and W557, even 
though he was largely responsible for putting the files together. 
{See Exhibit VI(B), which has included therein a Memorandum, date 
December 10, 1970, by Mr. Austim Mittler re Duncan's inability to 
see these files.] 

The only other time, aside from 1950, that petitioner gav 
evidence before the S.E.C. was on April 10, 1952; this testimony 
was given under oath and transcribed; and, under its Rules and 
Regulations, the S.E.C. is under an obligation to retain a copy 


thereof permanently. It was petitioner's belief that this 1952 


formal questioning, when read in toto, would clearly show his 


ignorance of the technical details relating to registration. Yet, 
from 1966 to date, the S.E.C. has claimed that it does not have 


a copy of that transcript; they claim that the original and any 
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copies are all "lost." The S.E.C. also says that a copy was give 
to one of petitioner's lawyers years ago, which may or may nct be 
correct; that attorney says that, if he had a copy, it was des- 
troyed in a fire. 

It is possible that the S.E.C. truly has lost the copy 
which it is bound to retain. However, two recent events cast 
doubts on this alleged loss. First, petitioner avers that Stuart 
Allen, the Chief S.E.C. Investigator in this case, has seen the 
1952 transcript. Allen denies it. Yet, the Commission as a whole, 
| after formal decision, refused to ask Allen to sign a simple 
one-line affidavit, stating that he had in fact never seen the 
transcript. [See Documents in Exhibit VI(D).] Second, as late 
as October 22, 1974, Mr. Tom Huston, Supervisor of the S.E.C. 

File Room, 1100 L. St., N.W., Washington, D.C., stated to an agent 
ot petitioner that the transcript does indeed exists but is being 
withheld as a “non-public document.” [See Affidavit of Kennard 
Smith, dated Nov. ~1, 1974, Exhibit VI(E).] 

If the document exists, petitioner believes that ne is 
entitled to see it. In this respect he wishes to examine Messrs. 


Allen and Horton under oath at an evidentiary hearing. 


D. Deliberate Misleading of Jury 


Throughout the whole trial, prosecutor Armstrong deli- 
berately misled the jury into believing that petitioner Wolfson 
had somehow flim-flammed his way out of a criminal charge regardin 


his failure to register in connection with the S.E.C. investiga- 


tion of Capital Transit... and that ‘they should not let it 


happen again.’ Yet Armstrong knew full well, indeed intimately, 
that petitioner was in no way a defendant or prospective defen- 
dant in the Capital Transit matter. Although others had sold 


some stocks, petitioner Wolfson had sold no Capital Transit stock 
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whatsoever, registered or otherwise, and he was at the meeting 
with Kelly because he had a controlling interest in the corpora~ 
tion. Armstrong deliberate misled the jury and, in petitioner's 
view, this contributed heavily to their decision to find him 


guilty. 


E. General 

Petitioner realizes only too well that he is making the 
most serious charges against the ethical conduct of the staff of 
the S.E.C. and several prominent members of the -3.8.C. bar.” 
Although he has supported these charges with factual evidence, he 
realizes that the Court may have great difficulty in giving cre- 
dence to them. Therefore, petitioner wishes to draw the Court's 
attention to a running debate in the New York securities-law 
community in 1974. [See especially articles in the New York Law 
Journal of May 14, 1974, and June 12, 1974.) 

The "debate" was begun by a speech delivered by Dean 
Monroe Freedman of Hofstra Law School to several professional 
groups in January and May of 1974. The speech/article was enti- 


tlead “A Civil Libertarian Looks at Securities Regulation.” 


Among other things, Dean Freedman leveled the following 
charges: 
The securities Bar has abdicated its 2sponsibilities 
to its clients in deference to the Commission. 
S.E.C. Commissioners say that the task of enforcing 


the securities law rests in overwhelming measure 


on the Bar's shoulders. 


The S.E.C. relies heavily on private spies and informers. 

The S.E.C. depends upon intimidation of individuals, 
business firms, and attorneys through aggressive 
abuse of its power over the economic life and death 
of those subject to its jurisdiction. 
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- Despite a clear ethical rule to the contrary, it 


it is common for S.E.C. staff members to 


instruct witnesses not to discuss their 
testimony with counsel for respondents. 
- A respondent may be subpoenaed without being 
given notice that he or she is a target 
of the investigation. 
- When‘an attorney advises his client to invoke 
his constitutional privilege against self- 
incriminatian, he may be idvised that ‘that's 
the best way to guarantee an indictment.' 
The list is long and shocking. Unfortunately, most of 
he unethical practices charged against the S.E.C. were used, one 
ay or another, against petitioner, as set forth in this petition. 
[The whole of Dean Freedman's address/article an unprinted rebut- 
al by the Dean .o his critics, as well as a more recent article, 
Bulls, Bears, Fat Cats and Consumerism", are reproduced as Exhibi 
I(F). It should also be noted that at the time that petitioner's 
ase was being tried, the U.S. Attorney's office in the Southern 
istrict was caught red-handed using false documents in a number 
£ draft evasion prosecutions. Exhibit VI(G) contains the per- 
itinent parts of two such cases, U.S. v. Fargas (66 Cr. 792) and 


.S. v. Hudson (67 Cr. 681)]. 


| PART VII 
INEFFECTIVE ASSISTANCE OF COUNSEL 


The Sixth Amendment to the United States Constitution 
rovides in pertinent part that "In all criminal prosecutions, 
e accused shall enjoy the right... to have the Assistance of 
ounsel for his defense.” The term "Assistance of Counsel" has 


ong been held to mean effective assistance. Neufield v. United 


tates, 73 App. D.C. 174, 118 F.2d 375 (D.C. Cir. 1941); Thomas 


District of Columbia, 67 App. D. C. 179, 90 F.2d 424 (D.C. 


ir. 1937). 
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A violation of a criminal defendant's constitutional 
rights to be represented by counsel may constitute a ground for 
the granting of a writ of coram nobis. United States v- Morgan, 
202 F.2a 67 (2nd Cir. 1953), affirmed 346 U.S. 502, 98 L.Ed. 248, 
74 $.Ct. 247 (1954) State v. Lindsey, 231 Ind. 126, 106 N.E.24 
230 (1952) People v. Smith, 202 Misc. 694, 108 N.Y $.2d 703 
(1951). The defects in effective assistance of counsel cognizabl 
under coram nobis relief fall into the two broad categories of 
gross neyligence and disloyalty. Farnsworth v. Ynited States, 
Supra. 

The usual test for gross negligence has been that the 
ineptitude is so extensive as to indicate that the entire pro- 
ceedings were a farce and a mockery of justice, resulting in a 
denial of due process. The leading case in the Second Circuit 
is United States v. Wight, 174 F.2d 376 (1949). See also United 
States v. Giarguilo, supra. United States ex rel. Cooper v. 
Reincke, 32> F.2d 608 (2nd Cir. 1964). United States ex. rel. 
Boucher v. Reincke, 341 F.2d 997 (2nd Cir. 1965). United States 
v. Miller, 254 F.2d 523 (2nd Cir. 1958). The subject was also 
recently reviewed at great length by the Sixth Circuit in Ray v. 
Rose, supra. See also People v. Kalmus, (Gen Sess) 123 N.Y¥.S.24 
41. (1953). People v. Codarre, 206 Misc. 950, 138 N.Y¥.S.2d 18 
(1954), affirmed 285 App. Div. 1087, 140 N.Y¥.S.2d 289; People v. 
De Bernardo, 199 Misc. 563, 106 N.Y¥.S.24 515 (1951), mod. on 
other grounds, 282 App. Div. 920, 125 N.Y.S.2d 641. 

Equally, disloyalty or conflict of interest may, if sub- 
stantial and proven, result in the denial of effective assistance 
of counsel in contravention of the Sixth Amendment. Glasser v. 


United States, 315 U.S. 60, 70 (1942). United States v. DeCoster, 


tn nS 


487 F.2d 1197, 1203 (D.c. Cir. 1973). Ray v. Rose, supra. 
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The American Bar Association ("ABA") project on Standards for 
Criminal Justice, ‘tandards Relating to the Defense Function (App. 
Draft 1971) may be consulted to determine standards of effective 
nce of counsel. Standards 1.6 and 3.5 clearly prohibit 
di. .yalty and conflict of interest. See also ABA Code of Pro- 
fessional Responsiblity, DR 4-101; DR 5-105; EC 7-9, 7-17: DR 
7-101 A); H. Drinker, Legal Ethics 103-39 (1953). See also Dukes 
‘ly. Warden, 406 U.S. 250 (1972); United States v. Bell, No. 72-151 
(D.C. Cir. Nov. 1, 1974) at 31-33 (slip opinion): Decker v. United 
States, 378 F.2d 245, 248-50 (6th Cir. 1967). 


In order to assert an infirm under this Constitutional 


Amendment, the circumstances must demonstrate that which amounts 


| to a lawyer's deliberate abdication cf his ethical duty to his 
client, Robinson v. United States, 448 F.2d 1255 (8th Cir. 1971), 
or that conduct on the part of the lawyer which is shocking to th 
conscience of the court. Odom v. United States, 377 F.2d 853 
(Sth Cir. 1967). 

Effective assistance of counsel requires nothing less tha 
the undivided loyalty of counsel to his client. United States ex. 
rel. Platts v. Myers, 253 F.Supp. 23 (D. Pa. 1966); Atilus v. U 
States, 406 F.2d 694 (5th Cir. 1969). Petitioner believes that the 
facts set forth infra show that his counsel either were grossly 
incompetent or abdicated their ethical duty or some of each. 
Whatever the cause, petitic ier believes that he was clearly de- 
prived of his constitutional right to the effective assistance 
of counsel. 

It has long been held that anything short of the grossest 
kind of negligence by defense counsel will fall short of meeting 


the burden required to prove a sixth Amendment deprivation of 
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effective counsel; this is true generally but it is especially 
true with respect to habeas corpus and coram nobis proceedings. 
If it were mere negligence involved, even petitioner would con- 
cede that he cannot meet the burden; however, the negligence is 
gross, even if it does not reach the depths of “farce and 
mockery”, and, when combined with the disloyal acts of counsel, 
the combination, in petitioner's view, amounts to ineffective 


assistance of counsel under the doctrine as now .>,lied by the 


courts. It should be noted at this point that petitioner's 


defense was headed by Mr. Milton Gould of New York City, a well 
known member of the S.E.C. bar. Mr. Gould worked closely with 
Mr. Joseph M. Glickstein, Sr., of Jacksonville, Florida, who had 
been petitioner's personal attorney for many years, and who also 
was general counsel to mar of the firms in which petitioner 
had an interest, including tinental Enterprises. [The Gould- 
Glickstein relationship is discussed more fully, infra.) 

The Contin-ntal Case was an extremely complex one, both 
legally and factu™ y- There was a twenty-count indictment regar 
ing past sales of over-the-counter stock through a number of bro- 
kere. Most of the records in the matter were kept at corporation 
headquarters in Jacksonville, Florida. As with most corperations 
the files were massive and detailed. Yet, the Chief Defense 
Counsel, Mr. Milton Gould of New York, never attempted to review 
these files, even hastily. He never even came te Jacksonville; 
rather, he sent two young associates who spent less than two days 
in their review of the files. Admittedly, this alone is not 
legally significant. 

Yet, no one from the defense team even attempted to inter 
view the chief government witness, Mr. John Morley, who had been 


the Wolfson family's chief broker for twenty years. When questione 


40. 


! 
on this point before the trial, the defense lawyers said, in | 
} 


effect, ''Oh we can't interview him; he's a pr’ ecu fitness." 


It is possible that he would not have talke Jt there 


is ro excuse for their not having even atte view. 
Defense counsel also failed to file vu: . motions 
under Rule 16 F.R. Crim. Proc. for the production of defendant's 
prior statements to the S.E.C. This was an extremely important an 
crucial error because the prosecutor was able to convince the trial 
jucy of petitioner's knowledge of registration requirements a 
single-handedly by the introduction of a summary of the meeting of 
petitioner with the SE.C. on October 16, 1950, the so-called Kelly 


letter and/or trial Exhibit 21. The prosecutor introduced it in 


| conjunctien with the testimony of a rebuttal witness, Mr. John 
| Duncan, ind they caught defense counsel completely by surprise. 
They had never heard of Exhibit 21 and were unable to effectively 
cross-examine Mr. Duncan and other wicnesses or look into the 
authenticity of the document, which was later challenged unsuc- 
cessfully. Further, they did not move under Rule 16 for producti 
of the transcript of the formal Wolfson-S.E.C. session of April 
10, 1952, which has never been produced to this day. 

Most important, the Chief Defense Counsel, Mr. Gould, 


had in his possession two very important letters wi ch, if intro- 


duced attrial, would have greatly offset the government's attempts 
to show that petitioner's failure to register the Continental 
stock in question was knowledgeable and wilful. By way of back- 


ground, the certificate of incorporatica of Continental Enterprises, 


| 
| 
| 


} 


| 
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Inc., was certified by the Secretary of State of Delaware on 
March 19, 1954, and the by-laws of the company were adopted at 
the meeting of its incorporators on the same date. This could 
be regarded as the official date when the spin-off from Capital 
Transit was effective, although the by-laws of Continental were 
approved at the first meeting of the Board on May 14, 1954. 
Capital Transit conveyed Glen Echo Park and other real estate to 
_ontinental by deed after April 1, 1954. 

The Capital Transit Board of Directors, according to the 
minutes of its meeting of February 25, 1954, passed a resolution 
on that date declaring a dividend in kind composed of certain non- 
transit company properties to be conveyed and transferred to a new 
corporation to be organized by the officers of Capital Transit 
in exchange for the issuance of such corporation's capital stock 
to the stockholders of Capital Transit on a share for share basis. 
At its May 14, 1954 meeting, the Continental Board authorized the 
issuance of Continental's capital «cock. 

On May 27, 1954, Attorney E. L.Jones of the law firm of 
Hogan & Hartson, of Washington, 0.C., stated in a letter to the 
American Security & Trust Co. that, "It is not necessary in con- 
nection with the original issue of such 960,000 shares of capital 
stock, to register the same wider the Securities Act of 1933 as 
amended.“ [This letter and related correspondence is appended 
as Exhibit VII(A).] This sentence in Attorney Jones' letter might 
well have confused all of the original recipients of this spin-off 
stock. Any layman reading such an opinion from an attorney might 
well have assumed that there were to registration requirements 
whatever relating to the stock. 

There is also the letter of January 21, 1955, in which 
Mr. Joseph Glickstein, Sr., wrote to Natioual Savings & Trust Co. 


in reference to the share of Continental stock issued in exchange 
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for the various theatres and real estate, "I am of the opinion 
that said transactions are exempt under the provisions of the 
Securities Act of 1933 as amended." [This letter and related coy- 
respondence are appended as Exhibit VII(B).] 

Granted that to a lawyer it is clear “hat the letters 
referred only to the lack of a requirement for registration at 
the time of acquisition, a layman might well have been confused 
by the technicalities involved in the complex questions of regis 
tration and to him the letters might have conveyed the idea, if 
mistakenly, that the stock did not require re,.stration at the 
time of sale. In fact, for most shareholders (Wolfson not inclu 
ded) it did not requi’ jistration upon sale, as such sales we 
over-the-counter tran: <cions which generally in the 1950's and 
1960's did not require registration. 


Mr. Gould was sent copies of these letters in advance of 


introduced az part of his defense. Though he inquired several 


times of Mr. Gould when he planned on introducing them, they wer 


trial and it was petitioner's understanding that they would be 
e 


in fact, never introducva.2/ 


| 


1/ There is one legal memorandum which was not brought up at 
the time of trial and is still clouded by mystery which the 
petitioner has only heen partly able to dispel. This memo- 
randum (which is appended as Exhibit VII(C)) is a ten-page 
document, dated Sept. 4, 1958, and entitled "Responsibilities 
and Duties of Corporate Directors, Officers, and Controlling 
Shareholders." On page 10, at the place for signatures, are 
the law firms of "Manning, Hollinger & Shea", a predecessor 
to the firm in which Gould was a partner at the time of triai, 
and "Glickstein, Crenshaw, Glickstein and Hulsey." The copy 
of the document which petitioner discovered in the files of 
Merritt-Chapman and Scott, Inc., is unsigned. Beginning on 
page 2 of the document, there is a detailed discussion of 
"Sales by Controlling Persons." Anyone (including petitioner) 
who receive4 and read the document would be presumed to be 
knowledgeabl s to the technicalities of registratrona re- 
quirements. 

The copy of the memorandum in petitioner's possession 
was covered by a draft letter, dated October 3, 1958 {Uxhibit 
VII(D) appended hereto.] The letter is on the stationery of 
the Merritt-Chapman & Scott Corp. Although the draft is 
directed to no one in particular, from its content it would 
seem as if it were to be directed to the Directors, Off. -sers, 
and Controlling Shareholders of the corpo.ation and was to 


have been signed by petitioner as President and Chairman of 
the Board of Merritt-Chapman & Scott Corp. It is petitioner's 
contention that he never saw the unsicned memorandum or un- 
signed covering letter prior to his indictment. Had he seen 
it, he would have registered the Continental stock in question 
and would never have been indicted and tried. 

At the time of the trial, petitioner questioned attorneys 
Gould and Glickstein as to why he never saw the crucial, warnin 
memorandum. Obviously, on* or both law firms believed in 1958 
that petitioner and those associated with him in various cor- 
porations needed instructions on the technical requirements 
of registration. As laym.:, they could not be expected to be 
aware of or understand these technicalities. Thus, presumably, 
there was a need to educate them. 

At the time of the trial, petitioner could get neither 
law firm to confess to the failure to bring the matter to his 
attention or to send the legal memorandum to him for his own 
information and for 4/stribution to all cf his associates 
for their warning. 

That is where the matter remained until recent months 
when, for purposes of this petition, Wolfson attempted to clear 
up the matter. He gathered the names and present addresses of 
as many officers and directcrs of Merritt-Chapman & Scott 
Corp., New York Shipbuilding Corp., Dewoe & Reynolds Co., Inc., 
Tennessee Products & Chemical Corp., Universal Marion Corp., 
Scullin Steel Co., Marion Power Shovel Co., -outhern Pipe & 
Supply Co. (Scullin, Marion and Southern Pipe were Divisions 
of Universal Marion), and Continental Enterprises, Inc. The 
names were taken from the annual reports of the parent corpo-~ 
rations for the year 1958. He wrote each of them a letter 
[See Exhibit VII(E) for a sample) asking them to search their 
memories and their files to attempt to determine if they had 
eve: seen the 1958 warning. 

™venty-one former officers and directors answered in the 
negat ve, sending letters and/or affidavits which are appen- 
ded as Exhibit VII(F). To petitioner's surprise, two answered 
in the affirmative [Exhibit VII(G)] and even enclosed a signed 
copy of the covering letter. From examination and comparison, 
the signature “L.E. Wolfson" i8 not the actual signature of 
petitioner; it can only be surmised that it was placed on the 
letter by a secretery in the New York office of Merritt. 

It is petitioner's statement that he (like the twenty~ ne 
others) never saw che memorandum until preparation for trial 
was underway in 1966. In essence, he believes that he went 
to jail because none of his attorneys would accept responsi- 
bility on behalf of their firms for the failure to warn him. 


One particular incident took place in September, 1966, 
after Mr. Gould assumed the role as lead counsel and head strate- 
gist, which raises a question in petitioner's mind as to whether 
he was not a subject of aisloya’ s well as incompetent counsel. 
Mr. Gould had been advising petitioner and his colleagues, 
when subpoenaed before the granz jury =" ecitioner was sub- 
poenaed despite the fact that he was the obvious “target” of the 
investigation -- to answer no questions, but rather to invoke the 
privilege against self-incvimination. Petitioner strenuously 
objected to this role, saying (correctly) that it would lead to 
indictment; however, reluctantly, he did foliow Mr. Gould's 
advice. 
However, when the prosecutor, Mr. Armstrong, threatened 
Mr. Glickstein with a subpoena, Mr. Gould advised him to appe~~ 
vol:ntarily and not to invoke the privilege against self-incrimi- 
nation, despite the fact that Mr. Glickstein was intimately in- 
volved in the matters under grand jury investigation; in fact, 
Mr. Glickstein was named as an unindicted co-conspirator in the 
compa’ ion Merritt case. Neicher Mr. Gould nor Mr. Glickstein 
sought petitioner's advice as to whether Mr. Glickstein should 
voluntarily appear before the grand jury and, if so, whether he 
should invoke the privilege against self-incrimination and/or the 
attorney-client privilege. Neither Mr. Gould nor Mr. Glickstein 
ever informed petitioner that Mr. Glickstein was going to appear 
before the grand jury; he learned of the appearance only after 
the fact. 
It is clear that, upon Mr. Gou'd's advice and under threat. 
of subpoena by Mr. Armstrong, Mr. Glickstein did appear before 


the grand jury on September 18, 1966. It was not possible then 
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or now to ascertain with any certainty the substance of Mr. 
Glickstein's testimony. According to Mr. Glickstein, he invoked 
the attorney-client privilege where appropriate. However, he has 
no notes as to his testimony and his menory is dim as to the 
events of that day. [See correspondence appended as Exhibit 

VII (H) .) 

Petitioner's efforts to get a copy of the minutes of Mr. 
Glickstein's grand jy testimony from the government have been 
unavailing. [See correspondence appended as Exhibit VII (J).] 

One cf the motic ys attached to this petition is for the 
production of the minutes of that appearance. Petitiorer is 
entitled, even at this late date, to see just how and to what 
extent Mr. Glicsstein invoked the attorney-client privilege. 

Mr. Glickstein has joined petitioner in this request. [See 

Mr. Glickstein's affidavit of April 28, 1975, appended to the 
Motion to Produce Grand Jury Minutes, and also a copy of which is 
appended hereto as Exhibit VII (K).] 

Is there any logical explanation for ‘he failure on the 
part of petitioner's attorneys effectively to defend him? tT: is 
petitioner's belief, based upon as much knowledge as he has been 
able to dig out over several years of diligent effort, that fear 
notivated the behavior of his attorneys. 

In Mr. Glickstein's case, petitioner believes that he was 


threatened with prosecution in the Continental and/or Merritt 


cases. In fact, despite his grand jury appearance, he was still 


named as an unindicted co-conspirator in the Merritt cease. 

In Mr. Gould's case, petitioner has reason to believe that 
at approximately the time of his own indictment in September, 
1966, there was pending before the Attorney General of the United 
States a criminal reference report, which emanated from the Offic 
of the United States Attorney for the District of Colmmbia, and 


which recommended prosecution of Mr. Gould and others in connec- 


tion with the Canadian Javelin case. "Inited States v. Doyle, 
348 F.2a 715 (2nd Cir. 1965), cert. den. 86 S.Ct. 89. Petitioner 
is not aware of the exact charges in the recommencation but he 
has reason to believe that they were in the broad tield of obs- 
truction of justice. Petitioner is appending hereto a Motion 
that that criminal reference report be produced for inspection 

by the Court, in camera, wit.. a view toward affirming or refuting 
petitioner's contention. If, as petitioner believes, his lead 
counsel was under immediate threat of indictment himself in 
another S.E.C. case, that would go a long way in explaining his 
failure effectively to defend petitioner. After all, neither 


Mr. Gould nor Mr. Glickstein wer in fact, indicted. 


If all this t. * of affective and/or d‘ loyal counsel 


seems preposterous and -*rag?0us, petiti»ner ‘ould ask the Court’ 
indulgence to read the t. llowing rather lengthy excerpt from a 
recent article by Dean Monroe Freedman of Hofstra School of Law. 
Dean Freedman is one of the outstanding civil libertarians in the 
country and an expert in the relationship between S.E.C. regulati 
and the performance of the so-called S.E.C. bar. The footnotes 
are eliminated from the excerpt but the article as a whole is 


printed as Exhibit VI(F), appended bereto. 


ee. What has turned the securities Bar from the 
attorneys’ traditional role of champions of their 
clients into wholly owned subsidiaries in the en- 
forcer \t conglomerate? Why, indeed, to quote the 
words uf an S.E.C. Commissioner, are “ali the verities 
and truisms about attorneys and their roles in 
question and in jeopardy?” 


In order to intimidate the lawyers, the Com- 
mission uses what Chairman Garrett has confessed 
are “overly crude weapons." He has explanmed that 
the Commission "keep[s) the pressure on the prof- 
essionals" to do the government's job through 
"suitable incentives." Those incentives include 
"rewards" as well as “punishments.” 


The rewards consist of favored treatment to 
some lawyers i: their appearances before the 
Commission. For example, some few attorneys do 
receive the opportunity, denied to others, to 
appear before the Commission before a staff recom- 
mendation is approved. That, of course, represents 
a conscious effort to encourage lawyers to trace 
off the rights of some clients in order to curry 
favor with the Commission and thereby advance the 
rights of other clients. It also amounts to 4 denial 
of equal protection of the laws to the clients of 
those lawyers who are not so favored. 


The punishments are directed toward intimidati:c 
attorneys into foregoing zealous advocacy on behalf 
of .heir clients. One attorney, engaged in vigorous 
Aefernse of his client's rights, was advised by a 
staff member tat he should “take a look at the 
National Student Marketing complaint,” in which 
attorneys were named as respondents. Indeed, an 
attorney may appear before the Commission on behalf 
of a client, and receive no warning that tne attorney 
is also a target of the investigation. Attorneys 
have been threatered with subpoenas in the course of 
hearings, and the attorney arrived at the Commission 
offices to represent a client, only to be served with 
a subpoena upon arrival. 


The Bar at large has also been reminded that an 
entire law firm might be disbarred or suspended for a 
lapse on the part of a single firm member--a sanction 
that is particularly vicious in view of the fact that 
disbarment or suspension may result from simple neg- 
ligence without any showing of improper intent. In 
one case it was necessary for an attorney to go to the 
United States Court of Appeals to obtain reversal of 
a two-year suspension on a charge of improper 
conduct five years previously. Although the 
Court ultimately found the Commission's evidence 
to be insufficient to support a finding of 
impropriety, and directed the Commission to 
vacate its order against the attorney, the inti- 
midating effect of such abuses of power is plain. 

The problem is further compounded by the vague- 
ness of the standards applied by the Commizsion. 


The damaging impact of that kind of tactic 
upon the attorney-client relationship is iilustra- 
ted by the comment of one client tc an attorney 
-fter the attorney had given some overly cautious 
advice. The client asked, "Are you saying that 
for my protection or for your own?" 


One of the most revealing comments that I have 
heard illustrating the unhealthy relationship 
between the Securities and Excnange Commission and 
the attorneys who practice before it was made by 
William J. Casey, a former Chairman of the S.E.C., 
in a speech at the Securities Regulation Institute 
Conference in San Diego. Mr. Casey had heard that, 
earlier the same day, I had criticized the Commis- 
sion and the lawyers who practice before it, but he 
did not know that I had addressed myself to Chair- 
man Garrett's system of “rewards and punishments.” 
Unaware, therefore, that he was confirming my criti- 
cism, Mr. Casey related the story of an irate attorney 
who appeared at the Commission to protest that a 
staff attorney had been engaging in arbitrary conduct 
toward the attorney's client. With obvious approval, 
as well as relish, Mr. Casey quoted the staff attorney 
as saying, “Listen, if we weren't as arbitrary as we 
are, yaiwouldn't be as fat as you are.” The high- 
minded moral that former Chairman Casey drew from 
that episode was, “So keep in mind that your practice 
depends upon what the Commission does." Having esta~ 
blished that securities regulation attorneys reap 
financial rewards fromthe privilege of practicing 
before the Commission, Mr. Casey then went on to ad- 
monish the attorneys that they have a professional 
responsibility to “force” their clients toward “a 
process of disclosure." 


There are two justifications that are frequently 
suggested in support of the revolutionary notion that 
attorneys in the field of securities regulation should 
play the role of government enforcers and informers 
against their clients rather than the traditional law- 
yers' role of counselors and advocates. The first 
justification is that securities regulation frequently 
involves civil or administrative sanctions only, and 
not criminal penalties. It is contended, therefore, 
that due process rights are inapplicable. The S.E.C. 
has taken the position, however, that it has the power 
to simultanecusly pursue civil, administrative, and 
criminal litigation against identical defendants in 
common fact situations. Moreover, it is well este 
blished that governmental action that has the effect 
of impairing important property rights must comply with 
due process sandards even in a purely civil context. 
Thue. before the government can terminate welfare 
ricuts, permit garnishment of wages by a creditor, 
permit replevin of a television set, or suspend a 
driver's license, the affected party must se afforded 
both notice and an opportunity to be heard “ata 
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meaningful time and in a meaningful manner,” and 
"the fact that there is a later constitutionally 
fair proceeding does not alter the result.” More- 
over, the court has specifically recognized that 
such rights must be respected where”any significant 
property interest” is affected, even though the 
deprivation “may only be temporary.” 


In the light of those principles, it seems clear that 
a business person should not be deprived of che 
property right represented by business good will, 

as a result of fundamentally unfair tactics employed 
by the Securities and Exchange Comrission in an inves- 
tigative proceeding. 


A second justification that is often asserted for 
compelling the S.E.C. lawyer to work for the government 
rather than for his or her client is the notion that 
there is an essential distinction between the liti- 
gating attorney and the office attorney. What that 
argument ignores is that our legal system is basically 
an adversaria) one, and every lawyer--whether drafting 
a contract, counseling in a business venture, writing 

a will, or performing any other service on behalf of a 
client--acts in such a way as to protect the cliant 
from being at disadvantage in potential future litiga- 
tion. Particularly should that be so, ina free 
society, when the potential adversary is the government. 
iteelf. In that sense, and it is 1 crucial one, every 
lawver is an advo 3te, irrespective of whether he or 
she ever enters a courtroom. 


In elaborating the fallacious distinction between the 
litigating attorney and the office attorney, Professor 
Morgan Shipman, in his remarks at the San Diego Confer- 
ence, adverted to Disciplinary Rules 4-101 and 7-102 of 
the Code of Professional Responsibility. His reliance, 
however, was misplaced. Under DR 4-101 the lawyer is 
required to preserve the confidences of the client. 
Even the lawyer who knows that the client intends to 
commit a crime is not required to reveal that fact, but 
is merely permitted to do so. It is true that DR 7-102 
(B) (1), says that a lawyer who receives information 
clearly establishing that the client has perpetrated 

a fraud must call upon the client to rectify the fraud. 
Further, the original ABA draft goes on to sav that if 
the client refuses to rectify the fraud, the lawyer 
“shell reveal the fraud to the affected person or tri- 
bunal." Significantly, however, that quoted provision 
was put to a vote of the Bar in the District of Columbia 
(the jurisdiction in which the S.E.C. is located), and 
by an overwhelming vote of the Bar, the clause was 
eliminated. ‘Thus, although the lawyer does have an 
obligation to urge the client *o correct any false state- 
ment to the S.E.C., the lawyer has no obligation to 
report the client to the authorities if the client 
declines to take the lswyer's advice. 


In sum, therefore, securities regulation is characterized 
by denial of the right to counsel, corruption of the 
independence of the Bar and of the traditional professiona 
standards of attorneys’ obligations to their clients, a 
police-state system of investigation, and denial of a 
variety of other basic due process rights 
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If Dean Freedman is even half right, it would not be 
preposterous to discover thit in fact petitione~'s attorneys 
in the S.E.C. case failed utterly to give him effective assistanc 
of counsel. Petitioner knows that Attorney Glickstein was made 
an unindicted co-conspirator in the Merritt Case. Was his non- 
indictment bought by his “rand Jury testimony? And as to lead 


attorney Gould, was he under threat of indictment at the very 


|time he was ostensibly defending petitioner? 


PART VIII 
CONFLICTS OF INTEREST 


It is difficult to believe that this prosecution, already 
shown to be besmirched and befouled in so many weys, was also 
riddled with a number of conflicts of interest which denied to 
petitioner his constitutional right to a fair trial, and which 


materially contributed to his wrongful conviction. 


A. Paul Grand 
One of the prosecutors in the Continental Case and the 
Chief Prosecutor in the Merritt Case wus an Assistant United State 
'lAttorney named Paul Grand. Unfortunately, Mr. Grand‘s father had 
had a bitter eud with co-defendant Gerbert; Mr. Grand was well 
aware of the feud and obviously should have asked to be recused; 
however, in keeping with everything else in this prosecution, he 
failed to do so. Petitioner was not aware of this conflict until 
after th- close of the Continental trial. [An affidavit of August 


29, 1974, describing this whole matter, executed by Mr. Elkin 
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Gerbert, a co-defendant in both the Continental and Merritt trials, 


is attached hereto as Exhibit VIII(A).] 


B. Paul Galvani 

A young man named Paul Galvani, who, for three years, had 
been trial Judge Palmieri’'s law clerk w:s » member of the prose- 
cution team. In fact, he served with Ju: Palmieri until three 
days before the indictment came down in «n> Continental Case. He, 
too, should have recused himself because of the conflict of inter 
but he did not; nor, apparently, did Judge Palmieri insist that h 
do so. He continued to serve despite his intimate friendship wit 
the trial judge. It is a harsn comment but, we believe,a fair on 
to say that this is one court that cared little for even the 


appearance of fairness. 


Cc. Arthur Liman 

Mr. Arthur Liman, who acted as attorney for a co-defendan 
in the Merritt Case, simultaneously acted as a Special Assistant 
United States Attorney in the Southern District of New York, in 
the prosecution of the case of United States v. Lowell M. Birrell. 
He was appointed at the personal request of the United States 


Attorney, Mr. Morgenthau. The Continental Case was then on appeal 


Again, as in the Galvani-Paimieri relationship, it is 


difficult tur petitioner te know precisely how he was damaged. 


However, it obviously disadvantages a defendant to have a defense 
counsel also acting as a prosecutor at the same time, in the same 
court, and in a case involving the same United States agency,ie., 
the S.E.C. In fact, the Wolfson cases and the Birrell cases were 
the most celebrated S.E.C. cases of their era, and one of the 


lawyers was working both sides of the street. 


D. Milton S. Gould 

Milton S. Gould, who acted as petioner's trial attorney 
in the Continental Case, znd two of his partners are krown to hav 
had an ownerghip interest in the late 1960's, in the br. cerage 
firm of Weis, Voisin, and Cannon, Inc., of New York, a firm very 
closely regulated by the S.£.c. It is not known if they had an 
interest, monetary or otherwise, during the years 1966-1968, when 
their firm represented petitioner. It is petitione.'s hope that 
the Court will grant limited discovery on this point; petitioner 
desires to know if his defense counsel, as well as others, had a 


potential or actual conflict of interest in this regard also. 


PART IX 
KNOWING USE OF PERJURED TESTIMONY 
A. The Law 


The federal courts are, for the most part, agreed thi a 


denial of due process is not established by proof merely that per 


jured testimony was introduced in a prosecution for crime; denial 


of the federal constitutional right is shown only where as here, i 
apnears that such tainted testimony was knowingly and intentionally 
used by the prosecution. alcorta v. Texas, 355 U.S. 28, 2 L.Ed. 
24 9 (1957); Mesarosh v. United States, supra, at 14; Mooney v. 
Holohan, supra, at 112-13; Levin v. Katzenback, supra, at 165 
(Burger, J.); Coggins v. O'Brien, supra, at 139 (Magruder, C.J. 
coneurring); United States v. Rutkins, 212 F.2d 641 (3rd Cir. 19 
Smith v. United States, 252 F.2d 369 (Sth Cir. 1958); Taylor v. 
United States, 229 F.2d 826 (8th Cir. 1956); Palakiko v. Harper 


209 F.2d 75 (9th Cir. 1953); Note, "The Prosecutor's Constitutiona 
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Duty to Reveal Evidence to the Defendant," 74 Yale L.J. 136, 
138-40 (1964); Alschuler, Courtroom Misconduct by Prosecutors and 
Trial Judges, 50 Texas L. Rev. 629 (1972). 

Fundamental fairness does not require the courts to set 
aside an otherwise valid conviction on the grounds of perjured 
testimony where there is no likelihood that the false testimony 
harmed the defendant or that truthful testimony by the witness 
would have aided the defendant. See Mesarosh v. United States, 
supra, at 9 and n.4; United States v. Polisi, 416 F.2d 573, 577-57 

1969); United States v. Strauss, 443 F.2d 986, 989-990 
(lat Cir. 1971). However, where there is perjured testimony, the 
| burden is on the prosecution to show that such perjury is harmles 
end that it did not in fact contribute to the conviction. 
v. California, 386 U.S. 18 (1967). 

Where the perjured testimony is not proved sarmless, a 
new trial is demande’. Chapman v. California, supra; United Stat 
v. Miller, 61 F.Supp. - » (S.D.N.Y. 1945); Newman v. United State 
238 F.2d 861 (Sth Cir. 1956). Even though it does not solicit 
false testimony, the Government has an obligationto correct false 


evidence given by its own witnesses for whose credibility it 


vouches. Napve v. Illinois, 360 U.S. 264 (1959); Alcorta v. Texas 


355 U.S. 28 (1957). 

A writ of error coram nobi. will be granted where false 
testimony was knowingly used by the prosecution. People v. 
Zimmerman, 10 N.¥.2d 430, 224 N.¥.S.2d 2, 179 N.E.2d 849 (1962); 
People v. Robertson, 12 N.¥.2d 355, 239 N.Y¥.S.2d 673, 190 N.E.2d 
19 (1963); People v. Sadness, 300 N.Y. 69, 89 N.E.2d 188 (1949), 
cert.den. 338 U.S. 952, 94 L.Ed. 587, 70 S.Ct. 483; People v. 

202 Misc. 694, 108 N.¥.S.2d 703 (1951). Furthermore, a New York 
court has held that where false testimony affecting the issue of 
the voluntary or involuntary nature of the defendant's confessio 


to a robbery charge, was given by the very police officer who was 
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| 
| 
| dn charge of the investigation, the defendant was titled to 


coram nobis relief, although such falsity was unintentional and 
was not known to the prosecution at the time of the trial. Peo 1 
v. Robertson, supra. 

In the instant case, it is petitioner's contention that 
the most important witness before the grand jury, Mr. Stuart 
Allen, an employee of the S.E.C., gave false testimony, which both 
he and the prosecutor knew to be false. Further, in petitioner's 
view, itis clear that except for Mr. Allen's false testimony, 
there was no basis for a true bill. (See Subsection B, infra.) 

Further, Mr. John Morley, the Wolfson family broker, 
either perjured himself ir. his sworn testimony before the S.E.C. 
in 1965, or in his later testimony before the grand petit juries. 
Tne prosecutors were well aware of the falsities and conflicts, 
but with the court's help they concealed much of this from defens 
counsel. Morley's testimony was crucial to the conviction. (See 


Subsection C, infra.) 


B. Perjury by John J. Morley 
It shall be the purport of this section to show that John 


J. Morley, the Government's chief witness at the trial, perjured 
|| himself when he appeared before the grand jury in 1965, or when 
|ne appeared as a witness at the trial i» 1967, or both. How- 
ever, before going into the detrils and importance of this per- 
jured testimony, it is essential to put it into context by des- 
cribing the relationship between Morley and petitioner. 
The relationship began in approximately 1947, when peti- 
tioner was just beginning his career in finance, and Morley was 4 
young stockholder in Jacksonville. Through the years, petitioner, 


members of his family, and nis associates, gave an increasing 


| 
| 
| 
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amount of their brokerage business to Morley. By Morleys own ad- 
wission, Wolfson et al, were his most substantial clients through 
the years. In fact, their business made him a very wealthy man. 
In time, he became manage of A.M. Kidder's office ir: Jacksonville, 
and a vice-president of its successor, Reynolds & Company. 

There are indications that Morley and/or Kidder-Reynolds 
in New York, had some doubts about sales of unregistered Conti- 
nental stock; in fact, they commissioned a long, l¢gal memorandun 
from Cravath, Swain & Moore [appended hereto as Exhibit IX(A)]. 
Unfortunately, they never showed che memorandum topetitioner or 
his associates. Nor did it slow down Morley's acceptance of order 
from the "control group". Exhibit IX(B), appended hereto, documen 
how Morley repeatedly broke the one percent limit of Rule 154 afte 
receiving the Cravath, Swain & Moore warning, presumably because 
of his interest in the large brokerage fees involved. 

As Section 5 of the Securities Act of 1933, and S.E.C. Rul 
154 apply primarily to brokers and dealers and only secondarily to 
shareholders, he must have known he personally was in for serious 
potential trouble when the S.E.C. began its investigation of peti- 
tioner in 1965. By what the Government will undoubtedly claim is 
pure coincidence, Morley was (te petitioner's best knowledge) th 
only one of petitioner's many brokers thay de known to have been 
taken before the grand jury; yet each »nd every transaction which 
underlay the nineteen counts in the indictment had been handled by 
other brokers. Before the grand jury and at the trial, Morley, w 
- effect had been immunized, sw»re * he had repeatedly warned 

etitioner and his associates about the "astrictions on the sale 
of Continental stock. Many of the other brokers involved in the 

ineteer. transactions testified at the trial, but not a single one 
fee a clear recollection of ever having issued a similar warning. 


Parenthetically, it might be added that neither Morley nor the 


a Srokers were charged either civilly or criminally.] 
| 
| 


| 
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But was Morley's testimony before the grand jury and at 
the trial to be believed? What was his credibility?2/ Exhibit 
IX(D), appended hereto, sets forth in some detail just a few 
examples of the broad perjury engaged <n by Morley in 1965. Some 
of the lies are brazen, some are subtle. any misstatements- 
went unnoticed (or at least unnoted) by ; S.E.C. questioners. 
Yet, they caught him in a number of false statements and brought 
him up short on them. Even at this eariy date, the S.E.C. knew 
that Morley's word could not be trusted. Yet, apparently, he 
was the only broker taken before the grand jury and the principal 
witness at the trial. 

The truth of the assertion that Morley lied to the S.E.C. 
in 1965 is strengthened by the affidavit of Michael C. Holloway, 
who was a broker with Reynolds and Co., in 1964, and who in 1965 
handled a commodity account for petitioner. After theeContinenta 


Case had ended and petitioner had served his term, Holloway had 


several conversations with Morley. Holloway took the precaution 


of recording the conversations, which turns out to be fortunate, 
since Morley has since died. In the conversations, according to 
Holloway's affidavit, Morley admitted perjuring himself in 1965, 
ostensibly to back up the testimony of Elkin Gerbert. However, 
an examination of his perjured testimony would seem designed 
primarily, if not exclusively, to cover his own failings to 


observe S.C. r-gulations. In any event, he admitted perjury, 


2/7 A very small corner of this question was raised in a 


post-‘rial motion to set aside the verdict; notice of this 
motion and an accompanying affidavit is appended hereto as 
Exhibit IX(C); it dealt only with certain false evidence 
given by Morley with respect to the disposition of 400,000 
shares of stock i:; American Motors; the full text of the 
transcript of Morley's first sworn testimony to the S.E.C. 
in 1965 was not available to petitioner's attorneys at 
that time, and they were unaware of much of that testimony. 
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though downplaying his key role ir the trial. A copy of Mr. 


peiiowsy"s affidavit is appended hereto as Exhibit Ix (E) .2/ 


If there is any question as to Morley's credibility gap, 

a comparison of his 1965 sworn testimony and his 1967 trial testi- 
ny is proof of the pudding. Such a comparison is contained in 

Exhibit (IX(F), appended hereto. It will be noted that in some 

cases it is difficult to tell whether Morley was lying in 1965 

lor in 1967; what is crystal clear is that he was perjuring him- 

self on ene occasion or the other. 

As to the crucial importance of Morley's testimony, one 
need only look at the closing argument of the prosecutor and the 
trial judge's charge to the jury. Mr. Armstrong's closing argu- 

ent stresses the central importance of Morley'’s testimony to the 
charges against petitioner. And the judge, in his charge, said: 


There is that conversation with Morley. 
Because in chis case -- and there is no biding 
the fact that Morley is a very important witness, 
because a great many details of significance have 
been testified to by Morley and denied flatly by 
the defendants. 


You have to decide -- it is going to be 
one of the important responsibilities you will 
have in this case, to decide whether you believe 
Morley on the one hand or whether you believe 
Gerbert or Wolfson on the other hand, because 
depending upon which one of these witnesses you 
believe it will take you a considerable way on the 
road to deciding the controverted issues in 
this case. 


You will remember that Morley testified 
that in 1958 he had a conversation with Wolfson. 
It wasn't apparently a particularly pleasant 
conversation. Over the application of the 
registration requirements on his stock in Ameri- 
can Motors Corporation and that in the course 
of this argument Mr. Wolfson asked Mr. Morley if 
he thought his lawyers were better than Wolfson's. 
Mr. Wolfson denies this conversation ever took 
place. Mr. Morley was quite specific about that 
conversation, what led to it, what was said, and 
what he warned Wolfson about. Wolfson denies it. 


There you have one of the many points of 
conflict between Morley and these defendants, and 
you will have to resolve these conflicts. [Trans- 
cript, pp. 2256-57]. 


3/7 Another interesting thing to note is that when the S.E.C. 
questioned Morley in 1965, there were not less than sixteen 
“off the record discussions" which will never be explained. 


62A 


58. 


There can be little question that Morley's testimony was 
false, that it was material to the case, and that its falsity was 


known or should have been known to the prosecutors. 


C. Testimony of Stuart Allen 

Stuart Allen was the chief investigator for the S.E.C. in 
the Continental Case. He stayed with it, day in and day out, for 
several years, from its inception until its end. He participated 
in most (if not all) witness interviews. He also testified twice 
before the grand jury; once on August 18, 1966, and then again on 
September 19, 1966. It is this testimony which turns out to be 
false and misleading if not perjurious. Because of its hearsay 
nature, it is difficult to characterize. 

At his appearance on August 18th, he explained that Con- 
tinental stock had been sold through ten different brokerage 
houses. Then going through the brokerage houses one by one, Mr. 
Armstrong would ask him whether the particular broker handling the 
transactions had been interviewed. Then he would be asked whether 
they inquired of petitioner or his associates whether they were 


selling “controlled stock.” For example, with respect to the 


brokerage firm of Shearson, Hammill, the Questions and Answ 


went like this: 

Q. Who was the customer's man at Shearson, 
Hammill? 

A. R. Robert Van Tuyl. 

Q. Has Mr. Van Tuyl been interviewed by the 
S.E.C. recently? 

A. Yes. 

Q. Has Mr. Van Tuyl been interviewed in 
United States Attorney's office here? 


A. Yes. 


Q. Recently? 

A. Yes. 

Q. And Mr. Van Tuyl stated, did he not, that 
Mr. Gerbert placed the orders in the Wolfson account? 

A. Yes. 

Q. Did not Mr. Van Tuyl also state that it was 
the fixed policy of his firm in 1961 to inquire as to 
whether or not stock in large blocks were coming from 
individuals who might be connected with the company 
was, i controlled stock? 

Yes. 

Q. Is it not a fact, too, that Mr. Van Tuyl 
stated that under the circumstances of these parti- 
cular sell orders of Continental stock, it would 
have been the practice of his firm, and his own 
practice, to inquire of Mr. Gerbert whether or not 
the stock was controlled stock, and if so, whether 
or not there was a valid exemption? 

A. Yes. 

Q. Is it not also a fact that Mr. Van Tuyl 

art of his regular business 
practice, he had not received a satisfactory 
response to his question, he would not have taken 
the order? 

A. Yes. 


Q. And is it not a fact that Mr. Van Tuyl 


testified that as a matter of practice he must 


have asked Mr. Gerbert whether or not there was 
any controlled stock problem with this particular 
stock? 


A. Yes. 
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And that he must have had a satisfactory 


Yes. 


[Grand Jury testimony at pp. 7-8] 


However, when Mr. Van Tuyl testified at the trial, 


he following colloquy occurred: 


Q. Did you in whatever conversations you may have 
had with Mr. Gerbert on the subject of compliance 
with the security law and I am only talking about 
the sale of Continental, sir, did you ever ask Mr. 
Gerbert what was Mr. Wolfson's relationship to 
Continental Enterprises? 

A. I did not. 

Q. Actually your sales were for Mr. Wolfson? 

A. That is right. 

Q. So the salient fact as far as you knew 
it was what was Wolfson's relationship to Conti- 
nental Enterprises, am I not right? 


A. It is a salient fact but I think you have 


to view it in the context of this transaction. I 
asked Mr. Gerbert if the stock was free for sale 
and I took at face value because of the confidence 
I had in him. 


But you don't remember specifically? 


I don't recall the specific words I 
he used except I got the assurance. 
You were satisfied with what he told you? 
A. I was. 
Q. You regarded him as a man of great 
sophistication in this subject? 


A. Sophistication and integrity, yes. 
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Q. Pid you ever make any memorandum of 


what you asked Gerbert and what Gerbert told you? 


A. I did not. 

Q. Did you examine the annual reports of 
Continental? 

A. Not at that time, no. 

Q. Did you know at any time what was the 
extent of Mr. Wolfson's interest in Continental? 

A. I did not. 

Q. Did you make any effort to find out? 

A. I did not. 

Q. Did you know when you spoke with Mr. 
Gerbert whether Mr. Gerbert was himself an official 
er otherwise connected with Continental? 

I did not. 

Did you make any efforts to find out? 

I did not. 

As far as you were concerned then 
Gerbert was just an individual acting as an agent 
for an individual named Wolfson? 

A. Who had been specifically authorized 
to do so. 

Q. An authorized agent? 

A. Right. 

Q. On Mr. Wolfson's account? 

A. That is correct. 

Q. So we have it you didn't make any 
inquiry as to what the relationship of either 
of them was to Continental? 


A. That is correct. 
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Q. You had only Mr. Gerbert's assurance, 
the language of which you cannot recall, that the 


stock was free to be sold? 


A. That is correct. 


{Trial Transcript 553-556]. 


Or take the case of Baird & Company. Mr. Allen gave the 
‘rard jury this interpretation: 
Q. I direct your attention, sir, i Baird 
& Company: How many shares were sold through 
Baird & Company? 
A. A total of 32,900 shares; 22,800 for the 
account of Louis Wolfson, and 10,000 for the 
account of Saul Wolfson. 
Q. Total proceeds of $190,172, is that correct? 
A. That's correct. 
And who place the orders in those accounts? 
Mr. Elkin Gerbert. 
Who was the individual at the brokerage 
handled the account? 
Mr. David Baird. 
And Mr. David Baird had been interviewed 
by the S.E.C., and he has also testified in the 
office of _he United States Attorney; is that not 


correct? 


A. Pardon; I'm sorry. 


Q. Well, Mr. Baird has testified -- I'm sorry. 


Mr. Baird has been interviewed in the office of the 
United States Attorney, has he not? 


A. Yes. 
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Mr. Baird was not interviewed by the S.E.C.? 


He was interviewed in the office. 


But his testimony was not taken under oath 
time? 
No, it was not. 

Q. Is is not a fact that Mr. Baird stated that 
his firm policy, in accordance with his usual business 
policy, would have been to have inquired as to the 
control position of this stock at this time that the 
orders were made with him? 

A. Yes. 


{Grand Jury Transcript, p. 10]. 


But, here is what Mr. Baird said at the trial: 
Q. Directing your attention to the time 


Elkin Gerbert placed these sell orders, do you 


recall saying anything to Mr. Gerbert regarding 

S.E.C. restrictions on the sale of control stock? 
A. No, I have to say very respectfully and 

humbly, because I am an inside partner, I suppose 

I have handled fifteen or twenty thousand orders 

since that time, I have no clear recollection 

of any specific comments or questions made by 

me or directed by me to Mr. Gerbert or advanced 

by him. 


{Trial Transcript, p. 709). 


There are a number of examples which are more or less 
repetitive. In summary, however, it can be said that Allen told 
the grand jury that there was a whole list of brokers, other than 


Morley, who had told the S.E.C. that they had inquired closely of 


Wolfson and his associates re controlling persons before 
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accepting orders to sell Continental shares. When these same bro 
kers were put under oath at the trial, there was a different 
story. Some denied asking the questions; some could not recall. 
Not a single broker, except Morley, had a clear recollection of 
checking on Rule 154 and its one per cent provision. Allen, if 


he did not technically perjure himself before the grand jury, 


certainly misled that body in a wilful manner. | 


PART X 


IMPERMISSIBLE DISCRIMINATORY PROSECUTION 


eS SS eee ee — —— — — —— —— eee 


Law 
The Fourteenth Amendment to the United States Constitutior 
prohibits any state from taking any action which would “deny to 
any person within its jurisdiction the equal protection of the 
laws." This admonition is applicable to the Federal Government 
through the Fifth Amendment. Bolling v. Sharpe, 347 U.S. 497 
(1954); Washington v. United States, 4011 F.2d 915, 922 (D.C. Cir. 
1968). The promise of equal protection of the laws is not limite 
to the enactment of fair and impartial legislation, but necessarily 
extends to the application of these laws. The basic principle 
was stated in 1886 in¥Yick Wo v. Hopkins, 118 U.S. 356, 373-374. 
Though the law itself be fair on its face 
and impartial in appearance, yet, se £@ is 
applied and administered by public authority 
with an evil eye and an unequal hand, so as 
practically to make unjust and illegal discri- 
minations between persons in similar circums- 
tances, material to their rights, the denial of 
equal justice is still withir the prohibition 
of the Constitution. 
Yick Wo was concerned with an abuse of discretion in the 
administration of a public ordinance by a city licensing board, 


and not with the activities of law enforcement officials no pre- 


sumably prosecuted all Chinese who violated the commands of the 
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licensing board. The underlying principle has nevertheless been 


properly held to apply to the actions of prosecutors and police 


officials. Two Guys from Harrison-Allentown, Inc. v. McGinley, 
ttorney, 366 U.S. 582, 588 (1961); United States v. 


Steele, 461 F.2d 1148 (9th Cir. 1972), Washincton v. United State 


supra, at 924. 

In Oyler v. Boles, 368 U.S. 448, 456 (1962), the Supreme 
Court noted that "the conscious exercise of some selectivity in 
enforcement is notinitself a federal constitutional violation" 
and went on to state that since it had not been slleged “that the 
selection was deliberately based upon an unjustifiable standard 
such as race, religion, or other arbitrary classification” there 
were no grounds to support a finding that the equal protection 
clause had been violated. Thus, it has been argued that a person 
attempting to defend himself against the discriminatory enforce- 
ment of a law must show that he is a member of a class against 
which the law is being selectively enforced. 

Recently, in United States v. Berrios, 501 F.2d 1207 (2nd 
Cir. 1974), the Second Circuit said: 


To support a defense of lective or 
discriminatory prosecution, s cefendant bears 
the heavy burden of establishing, at least 
prima facie, (1) that, while others similarly 
situated have not generally been proceeded 
against because of conduct of the type forming 
the: basis of the charge against him, he has 
been singled out for prosecution, and (2) that 
the government's discriminatory selection of 
him for prosecution has been invidious or in 
bad faith, i.e., based upon such impermissible 
considerations as race, religion, or the desire 
to prevent his exercise of constitutional rights. 
These two essential elements are sometimes 
referred to as “intentional and purposeful dis- 
crimination." See Snowden v. Hughes, 321 U.S. 
1,8 (1943); Moss v. Hornig, 314 F.2d 89, 92-93 
(2nd Cir. 1963); United States v. Ahmad, 347 
F.Supp. 912 (M.D.Pa. 19?2), aft’d sub. nom. 
United States v. Berrigan, 484 F.2d 171 (3rd 
Cir. 1973); United States v. Falk, 479 F.2d 616 
(7th Cir. 1973) (en banc); United States v. 
Crowthers, 456 F.2d 1074 (4th Cir. ; 
United States v. Steele, 461 F.2d 1148 (9th Cir. 
1972). See Comment, "The Right to Nondiscrimi- 
natory Enforcement of State Penal Laws." 

61 Colum. L.Rev. 1103 (1961). Mere “conscious 
exercise of some selectivity in enforcement is 
not in itself a federal constitutional violation." 
Oyler v. Boles,368 U.S. 448, 456 (1962). 
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Also, in a recent case, United States v alk, No. 70 CR 
515, decided April 1£. 1973, the Seventh Circuit Court of Appeals 
found that where intentiona’ discrimination is alleged, the Court 
must hear evidence on the allegations. In Falk, the defendant 
was charged with refusal to submit for induction and with failure 
to possess a draft registration card. In both pre-trial and trial 
motions, defendant attempted to present evidence which would have 
shown an impermissible prosecutorial purpose in that the Govern- 
ment was aware of many similar violations and that others were 
not being prosecuted. Official policy statements of the Selective 
|Service System were prevented to support Falk's position. The 
trial court refused a hearing on the offers of proof. Falk was 
convicted. 

On appeal, the Seventh Circuit vacated the conviction 
land remanded the case to a different judge for a hearing on the 
ome of selective prosecution, (Slip Opinion at p. 13), stating 
that there were particular circumstances in the case "which we 
believe compelled the Government to accept the burden of proving 


non-discriminatory enforcement of the law." (Slip Opinion at 


p. 7). The particular circumstances in Falk included, inter alia, 


official policy statements of the Selective Service System which 


indicated that registrants should not be prosecuted for minor 


the war in Vietnam; and that the prosecutor had allegedly told 


ottenses: the fact that the defendant was a vocal dissenter agains 


efendant's attorney that a good deal of the Government's trouble 
in enforcing the draft laws came from people like Falk. (Slip 
pinion at pp. 8-9). 

Another little known but relevant cace is United Stutes v. 
Robinson, 311 F.Supp. 1063 (W.5.Mo. 1969). In this case, the 
trial court dismissed all wiretap charges against a private 


Ketective on the ground that the federal government never charged 
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federal agents wit.. similar charges tor similar offenses. 
lclass discriminated against in this case war : rivate citizens. 
iThe case is also somewhat unigqre in that the Government was shown 
to have had an improper motive against Robinson in that they were 
retdliating against him for testifying under subpoena before a4 
Senate Subcommittee studying illegal Government wiretapping and 
eavesdropping. 

There is, however, a question of timeliness with respect 


jt the question of discriminatory prosecution. The decision by 


| 
the Supreme Court in Davis v. United States, 411 U.S. 


1577 (1973), raises a question as to whether this defense reinains 
available to petitioner. In Davis, the Court held that defenses 
lrelating to the institution of the prosecution, including those 
involving constitutional claims, must, under Rule 12(b) (2) of the 
Federal Rules of Criminal Procedure, be raised by pre-trial motion 
They are expressly termed waived by failure to present them at 
that time, absent a showing of "cause." 

Why should the court grant relief from the waiver in 
petitioner Wolfson's case? What can he produce in the way of 
good cause? 

First, the whole pattern of the discriminatory process 


llwas not at all clear at the time of petitioner's indictment. 


| 
has taken several years of painstaking an¢ costly effort on 


|jpetitioner's part to dig out and assemble wost of the elements of 
jthis defense. 

Second, as will be snown .slow, the fact of discriminatory 
prosecution in the Continental Case was greatly buttressed by the 
equally discriminatory way in which he was prosecuted three 
separate times in the Merritt-Chapman Case which followed on the 


|heels of the Continental Case. 
| 


Third, back in 1966 such things as “enemies lists” were 
nothing more than speculation; a defense based on a charge that 
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one was prosecuted because he a8 on & would have been 
exceedingly difficult to prove. However, in this post-Watergate 
era, we are forced to take these lists seriously. We know that 
the White llouse had such a list. We know that the I 

Revenue Service had such a list. Petitiorer nas been told that 
the S.E.C. has maintained an informal blacklist for years and 
that, because he was an outspoken maverick, [2 was 
Unfortunately, at this time, he has no documentary 

allegations. Hop ly, before this case is closed 

all, he will an opportunity to put on evidence 


such a blacklist existed and that 


Last, petitioner had . 1e tive disloya 
counsel who was not inclined tc igh t for his client 
rights. A defense of selective or discrimin prosecution 
would have greatly angered the S.E.C. and that was not aesigned 
to help the lawyer in his predominantly S.E.C. practice. 

A defense of discriminatory prosecution might have been 

> of Court before the Continental Case went to trial; 
but, in the circumstances and al! that has later 
come to light, it is now clear that there was discriminatory 


prosecution, and petitioner should not be deemed to have waived 


this defense for purposes of this writ cf error. 


B. A_unigue Case 


There is no single case in the 4l-year history of the 


S.E.C. comparable to this one. In no other instance, trefore or 
after Continental, has a technical, non-fraudulent violation of 


Section 5 and Rule 154 (sales by controlling persons of over-the- 
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counter stock) in unsolicited brokerage transactions resulted in 
criminal indictment. That there was no fraud charged or proven 

in the instant case is madeclear in prosecutor Armstrong's open: t 
statement to the jury and Judge Palmieri's charge to the jury to 
the same effect. 

S.E.C. sanctions consist either of administrative sanction 
civil proceedings, including injunctive relief; and criminal 
sanctions. When fraud is not involved, most Section 5 violations 
are investigated and closed with no civil or criminal sanctions 
whatever. However, injunctive relief is sometimzs sought. Yet, 
with the exception of the present case, there is not a single 
criminal prosecution for a simple, non-fraud violation of Section 
S. 


Petitioner has had a survey made of all S.E.C. enforcement 


proceedings from the beginning (1935) to the time of indictment | 


in this case (1966). The detailed results of this survey are 
contained in Exhibit X(A) appended hereto. In summary, in the 
thirty-year period, the S.E.C. brought 2154 injunctive pro- 
ceedings; of these, 46. were for simple Section 5 violations. 
During the same period, the S.E.C. brought 2376 criminal prose- 
cutions; of these only ten involved Section 5 violations; of 
these ten, each involved notorious elements of fraud; several of 
the cases involved fraudulent gold mining promotions; others in- 
volved fraudulent schemes using conduits in foreign countries; in 
others, the defrauders became fugitives; many of these ten cases 
are unreported in the federal porter system. 

There are very good reasons why the S.E.C. has used admin- 
istrative or injunctive, rather than criminal, sanctions in 
simple, non-fraud Section 5 cases. First and foremost, a simple 
Section 5 case falls into the class of malum prohibitum, not 
malum per se. A violation, if any, is extremely technical. The 
presence or absence of a violation calls for the opinion of 


expert lawyers, who specialize in the securities field and who 
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are accustomed to advising underwriters and distributors of 
shares in a public (as distinguished from a private) offering. 
The difference between public and private offerings covers a gra 
area. It is governed by a multitude of factors, including the 
timing of the offering, the size of offering, and many other 
variables including the number of persons who purchase, whether 
they are solicited or not, whether recognized stock exchange medi 
are used to make the sales in broker transactions, etc., etc. 

Also, there are recognized exceptions to the requirements 
of registration. These are related to the identity of the sales, 
the nature of the securities being offered, the type of transac- 
tic1s used, the spacing of sales, the number of shares available 
to be offered, the value of shares, whether the shares are being 
recommended by the seller or by someone completely unrelated to 
the seller, whether the shares are bona fide unsolicited transac- 
tions by the brokers, whether the shares were taken in a spin-of 
or a part of a merger or acquisition with nc redistribution to 
the public intended, etc., etc. 

In light of these variables and the lack of clear-cut 
understanding of the need for registration, it is axiomatic that 
there almost never is a simple Section 5 situation that meets 
the requirements of criminal intent and motive. Since any 
federal crime requires wilfulness, a criminal Section 5 case is 
so rare as to be found only in the most special circumstances, 


e.g., a promoter-lawyer-adviser who intends to conceal what have 


these cases there are indicia and circumstances indicating ecrimi- 


nal intent and motive; where, as in the Continental Case these 


to be fraudulent sales of worthless securities. Invariably, in 


indicia and circumstances are absent, a criminal prosecution of 
a simple Section 5 case can only be considered as selective pro- 


secution. These indicia and circumstances include: 
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1) sales of worthless securities, of issuing companies 
that were either "shell" companies, or had no recognizable assets 
no earnings, and no prospect of success; 

2) no real claim of exemption from registration; 

3) active solicitation of persons to buy the shares in 
a well-organized, well-directed public offering; 

4) material misrepresentations, as distinguished from 
omissions, with a concentrate¢ pattern and use of other than 
reputable New York Stock Exchange member firms to assist in the 
unregistered distribution; 

5) concealment of the source of the shares being offered, 
by using the issuer as the purported source (with the proceeds 
then being syphoned off by the promoters into their own pockets); 
by using dummy and nominee accounts difficult to be traced to the 
real principals and real parties in interest; by using foreign 
accounts, Canadian or Carribean brokers, Swiss bank accounts, and 
the like; 

6) by obtaining large blocks of shares from an issuing 
company in exchange for worthless assets or properties, and then 


selling these blocks of shares publicly, without adequate disclo- 


sure and by misrepresentation; 


7) by abandoning the venture once the shares have been 


8) by using boiler-room, telephone solicitation to sell 
the shares; 

9) by obtaining worthless legal opinions from unscrupu- 
lous participating counsel; 


10) by selling mainly to those who could not afford to 
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The circumstances of sale in the Continental Case were 
exactly the opposite in every way. The issuer was a public com- 
pany, a fully operating company with encrmous potential; theissu 
had bona fide management and bona fide operations; the sellers 
paid as much for the shares as did any other shareholder; this 


was not unseasoned promotion; this was a company withahistory an¢ 


many years of operation; it was a public reporting company, filin 


periodically and regularly with the S.E.C. There was no conceal- 
ment by the seller of his identity; major New York Stock Exchange 
member firms were used in the sales; there was no solicitation, 

no telephone confidence men employed, no spurious legal opinions. 

Another element of discrimination is present in this case 
due to the extremely technical nature of Section 5 and Rule 154 
under which petitioner was prosecuted. Rule 154 1. particular 
was subject to different S.E.C. interpretations through the years 

Further, Section 5 and Rule 154 were intended to apply 
first and foremost to brokers, securities firms, S.E.C. lawyers, 
and other professionals in the securities field. Therefore, ina 
slightly different vein, was there not selective prosecution of 
petitioner and one other (Gerbert) and the non-indictment of: 

1) the selling brokers, the registered representative 
who took the sell orders; 

2) the transacting New York Stock Exchange member firm 
who actually effected the sale transactions; 

3) the attorneys who advised Wolfson he could sell 
without registration or who failed to advise him that his sales 
seemed to need registration; 

4) the actual management of the issuing company which 
knew of the sales and did nothing to prevent him or require 
registration; 

5) the issuing company itself, which, if Wolfson was 


really being tried for non-disclosure, were equally chargeable 
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with respect to all shareholders and the public; 


chargeable for non-disclosure and inadequate audited financial 


annual reports; 


7) the investment advisers who acted in that capacity 


6) the auditors for the issuing company, similarly 


for Wolfson. 

Morley and nine or ten other brokers ignored Rule 
154 in their dealings with petitioner and his co-defendant. Yet, 
none of these brokers, lawyers, advisers, etc., were ever charged 
civilly or criminally. So far as petitioner can ascertain, not a 
single one was ever subjected to an administrative proceeding at 
the S.E.C. or even a mild reprimand by S.E.C. These were the men 


who were supposed to be schooled in the law and the regulations 
4/ 
of the S.E.C., and they all went scot-free. 


47 Another shining example of the extreme disparity of 
treatment in S.E.C. cases involves William J. Casey, former 
Chairman of the S.E.C. When his nomination was being con- 
sidered by the Senate, the question arose of Boggs v. Casey, 
et.al, a civil action in the Federal District Court in New 
York. Plaintiff, a disgruntled shareholder, claimed damages 
against Casey and others as “controlling persons" who failed 
to register and who contravened Sections 5 and 17(g) of the 
Securities Act. The case is described in a Department of 
Justice memorandum of February 26, 1971, from William Rehnqr.st 
to Senator Sparknan. [This memoran” m is reproduced as 
Exhibit X(B),appended hereto; the whc.e matter is discussed at 
length in Hearings Before the Senate Committee on Banking, 
February 10 and March 9, 1971, on Mr. Casey's nomination.] 
Boggs _v. Casey was disposed of by a settiement, and Casey 
was never brought up by the S.E.C. on either civil or criminal 
charges; in fact, he was confirmed as S.E.C. Chairman... He 
was Chairman during the latter part of the time that the 
United States was criminally prosecuting petitioner in the 
Second and third Merritt trials. 


Impermissible Prosecutorial Purpose 

If, as has been demonstrated, petitioner’s prosecution was 
the result of impermissible discrimination, is it possible to as- 
certain why he was subjected to such discrimination? From the 
standpoint of this motion for a writ, it is not -ssential for 
petitioner to prove the purpose of the discrimination; indeed it 
would be impossible for him to prove motive in this type of situa- 
tion. He does, however, feel an obligation to attempt to set fort 
the factors he believes contribuced to his being singled out; 
also, quite frankly, he believes this may make it easier for the 
Court to grant the requested relief. 


Petitioner is far from the stereotype that inhabits 


| 
either the canyons of Wall Street or wanders the corridors of the 


S.E.C. He was a Southern, Jewish boy of modest means who got his 
start in the scrap business in Jacksonville, Florida. He was bold 
and imaginative. He gained control of a number of large corpora- 
tions; he tried to gain control of others. He was a liberal 


Democrat. We was a philanthropist. From the standpoint of Wall 


Street and the S.E.C., he was an upstart. 

More importantly, he was anti-establishment and quite 
lloud about it. There were many things about our system of 
government and our system of justice which he thought needed 
drastic changes. He made speeches. He wrote articles. He made 
himself a thorn in the side of the United States Government. Some 
examples of his highly critical and unpopular statements are 


contained in Exhibit xX(C). 
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It is not insignificant that the venue for this uniqu 


Section 5 indictment was brought (over petitioner's vehement 
protest) in the Southern District of New York and not elsewhere. 
It was not brought in Florida where Wolfson and Gerbert resided, 
where the sales of stock originated, where the selling brokers 
did business, where the issuing company was located, and where 
corporate headquarters anc records were maintained. It was not 
brought anywhere in the South were most of the purchasers residec 
It was not brought in Washington where Continental filed its 
reports and the complaining agency was headquartered. 

Is it not selective prosecution in fact, if not in past 
legal precedent, to insist that a man be tried where he is least 


able to defend himself. He was tried 


have neither a grand or petty jury of his peers, mandated by 
the Constitution of the United States. He was tried away from 
home, away from friends and associates, away from personal and 
corporate records. In brief, he was tried in a place where he 
was least able to defend himself. 

In the Southern District of New York petitioner perforce 
had to use a New York attorney who was unknown to petitioner and 


| vice versa. His lead counsel was unaware of his methods of doing 


defenses which a Florida attorney would have known and used. 


business, his reliance on others, his mental processes, and 
example, a Florida attorney would have disclaimed any control 
status for Wolfson in Continental Company, since Wolfson apparently 


did not participate in that management; and there was a very real 


and Control exercise, was really a control person where shares 
needed to be registered before they could be sold 

What was so magic about New York as the situs of the 
Continental and Merritt Cases? And why did the Government insist 
|}on an unpredented third trial even after two New York juries 


| failed to convict in the Merritt Case? 


GOA 


question of fact whether Wolfson in the absence of a Management = 
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Wolfson recalls that, when he first emp’ ‘ed attorneys 
William Bittman and Austin Mittler to represen m they went to 
see Assistant Attorney General Henry A. Peterson, one of the long- 
time Justice Department lawyers. Since both Bittman and Mittler 
had been Justice Department attorneys, they knew Peterson and 
wanted to see if he could give them some feel of the Merritt Case. 

“They told me that Peterson said he had beenopposed to the 
Merritt indictment and didn't think it ever should have been 
brought,” petitioner says. “Later, after the reversal of the con- 
viction in the first trial, they talked to Peterson again, asking 
him why the department was so determined to pursue the case. And 


Peterson told them: ‘If Wolfson didn't criticize this department 


ané the judiciary, he wouldn't be tried.'‘” 

Petitioner was tried a second time in the Merritt Case. 
The trial lasted from April 17 until May 8, 1972, and ended in 
a hung jury. ° 

Pursuing its vendetta to the end, the Government tried 
petitioner a third time, from September 19 to October 9, 1972. 
|| Again there was a hung jury. This time the jury was 11 to 1 for 
acquittal on one count and 8 to 4 for acquittal on the cther. 
According to every precedent in New York, and elsewhere, this 
should have ended the matter. 


But it did not. The Government was determined to continue 


to make petitioner stand trial, time after time after time, until 


jit got a conviction. The Government made known its determination 
leo try Wolfson a fourth time on the Merritt charges. This deci- 


sion was in irreconcilable conflict with a policy enunciated in 


| 
|Brooklyn Federal Court at this very time. On September 29, 1972, 


while the third Wolfson trial vas in progress, Judge John J. 
Dooling, Jr. dismissed an indictment against an accused narcotics 
peddler whom the government had twice failed to convict. Though 


Inarcotics trafficking represented a crime far more serious than 


ruled that a third trial after two failures would represent 


anything of which Wolfson had ever been accused, Judge Dooling 


“double jeopardy." 

There was obviously one rule for an accused narcotics ped- 
dler and another for petitioner. Why? The answer seems obvious: 
a junkie merely commits a heinous crime; a critic damages lofty | 
and powerful egos. 

Edward Bennett Williams, who defended petitioner in the 
2nd and 3rd Merritt trials, followed Bittman and Mittler's footstep 
to the Justice Department to see what he could find out. He came 
back and reported the following to petitioner that this is what he 
was told: 


Ed, we wouldn't try this again but Wolfson is 
attacking this department. We have to try it. 


Williams said to petitioner that the Department of Justice “can 

try you a hundred times and they will, though in my opinion they 
can never get a conviction." The crime, in other words, lay not 

in committing a crime but in lese majeste tc Big Brother. Even 
Williams felt it was hopeless to go back into court again. Finally, 
at Williams' urging and to avoid a further trial, petitioner 
accepted a deal: a nolo contendere with an understanding that 
there would be no prison term. 


What more can or need be said about selective prosecuticn? 


JUDICIAL BIAS AND PREJUDICE 


Returning now to the Continental Case, we have seen not only 
selective prosecution on the bringing of the indictment on the par 


of the Government, we shall also now attempt to demonstrate a 


fatal bias and prejudice on the part of the judge who presided 


over the trial. 


A. The Law 

There are strict limits on the trial judge's power to 
intervene in the conduct of a trial. Especially, a judge must 
not communicate to the jury an opinion on the guilt or innocence 
of the accused, as this is totally inconsistent with notions of 
a fair trial. United States v. Tyminski, 418 F.2d 1060, 1062 
(2nd Cir. 1969), cert. den. 397 U.S. 1075 (1970); Cinderella 
Career & Finishing Schools v. FTC, 138 App. D.C. 1 
583 (D.C. Cir. 1970); Whitaker v. McLean, 
F.2d 596 (D.C. Cir. 1941); Bursten v. United States, 
976, 983 (5th Cir. 1968); United States v. Bukowski, 
1094, 1109 (7th Cir. £970), cert. denied, 40] U.S. 911 (1971); 


Note, Disqualification of Judges for Bias in the Federal Courts, 


79 Harv. L. Rev. 1435 (1966). 


Bias and Prejudice at Trial 

In an attempt to have Judge Palmieri to recuse himself 
from sitting on the Merritt Case, petitioner filed a lengthy 
affidavit of bias and prejudice, dated May 8, 1968. This 
affidavit covers in detail the points to be covered in the 
section; the affidavit is reproduced in its entirety as Exhibit 
XI(A) attached hereto; and petitioner urges the Court to read it 
in its entirety. However, there are certain parts of it which 
are particularly pertinent and the following paragraphs are 


| taken bodily from that affidavit, beginning on p. ll thereof: 


[The] Court's attitude toward the ultimate issue 
in the Continental Case can be gathered from his comment 
to counsel in a side-bar conference where it said, 
indicating a belief in our guilt, "Assuming very chari-~ 
tebly that these alleged neophytes blundered into a mis- 
take..." (Tr. 1890). 


eeeeeeee 


The Court even more explicitly indicated its belief 
as to our guilt and improper motivations when it stated 
at the conclusion of the Government's case, "It is clear 
to me that what they allegedly did and what the proof 
indicates they did is contrary to the purpose and spirit 
of the law." (Tr. 1150). It reached this conviction 
about our guilt even though it recognized that the law 
“was lacking either in its explicit provisions or lacking 
in its terms so as to make it readily enforceable." 

(Tr. 1150). 


Durirg the testimony of Arvin Rotchschild, a key 
witness, [the] Court repeatedly pressed the witness as 
to whether his testimony was an “accurate, truthful 
reply", or an “accurate, forthright reply". (Tr. 1344- 
1346). 


eaeeeeeene 


Moreover, in referring to Propel-Pak (to which 
Continental owned patent rights) this Court observed 
that "this aerosol product is being injected into the 
case as the great vehicle which was going to make this 
company the great company that it didn't become.” (Tr. 
1363). Furthermore, with respect to whether the facts 
concerning Propel-Pack were admissible for the purpose of 
showing what merits might have been disclosed by a regis- 
tration statement, this Court dismissed the matter with: 
"What the Government better start doing is prepare 4 medal 
with appropriate ribbons to award your client.” (Tr. 897). 


eeeeeeeee 


During affiant Gerbert's testimony, [the] Court 
repeatedly intervened to summarize the witness’ testin ..y 
in a disbelieving fashion. After affiant testified how 
he had begun using additional brokers, the Court observed: 
"You were just trying to be friendly with everybody and 
it was a fortuitous situation” which resulted in the 
change. (Tr. 1832). 


eaeeenae 


Nor did the character witnesses who testified on 
affiants' behalf escape [the] Court's censure. Ina 
conference with counsel, [the] Court disparagingly referre 
to the character witnesses as “Joe DiMaggio, Sid Luckman 
and Company”. (Tr. 1873). And with respect to one such 
witness, the Court sought to forestall the effectiveness 
of the testimony by permitting improper cross~examination 
and when an objection was made it observed "Here you have 
a very good looking impressive gentleman, Governor of 
the whole State of Florida, who testified in a centurion 
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voice, and makes a fantastic impression on the jury. You 
bring in a couple more witnesses like this and the prose- 
cution might as well close up and leave the courthouse.” 
(Tr. 1434). 


Affiant Wolfson was repeatedly the victim of the 
Court's obvious prejudice agains. 4im. Believing 
that it had found an inconsistency in affiant Wolfson's 
testimony, [the] Court stubbornly badgered the witness, 
over and over again, asking whether he was testifying 
that day in a fashion inconsistent with his prior tes- 
timony, repeatedly emphasizing in words "today" and 
“yesterday.” (Tr. 2099-2100). 


eeeeeeeraee 


Nor did [the] Court hide its attitude from the jury. 
After government counsel had questioned affiant Wolfson 
with respect to his knowledge of the 1933 Act, the Court 
intervened with "and I suppose your answer would be the 
same with respect to the regulations as well.” (Tr. 2115). 


eeeeeaerene 


In sum, [the] Court made clear both before the jury 
and out of the jury's presence that he did not regard 
the affiants either as truthful witnesses or as persons 
caught in the web of an exceedingly unclear law. Need- 
less to say, cold print fails woefully to capture the 
tone of Judge Palmieri's voice or his f&&£cial expressions 
while delivering himself of the above-quoted comments. 


eeeeneene 


Judge Palmieri's bias against us is further reflected 
in the contrasting consideration he gave to a government 
witness and to our character witnesses. The government 
called one Rittmaster as a witness and the Court precluded 
our counsel from examining him concerning his indictment 
in the Merritt-Chapman case. The Judge excluded such 
testimony on the ground that it would be contrary to the 
presumption of innocence. Yet, when he called character 
witnesses in our behalf, Judge Palmieri permitted the 
government to ask them whether they knew that we had been 
indicted for fraud in the Merritt-Chapman case. Needless 
to say, this was less than even-handed justice. 


eeereeree 


Pursuant to Section 455 of Title 28, United States 
Code, we believe that in the interest of justice [the] 
Court should recuse himself by reason of its relation- 
ship with Paul Galvani, one of the two prosecutors 
assigned to this case. Until September 16, 1966, three 
days before the return of the Continental indictment 
and barely one month prior to the return of the present 
indictment, Mr. Galvani was law secretary to the Honor- 
able Edmund L. Palmieri, and had served in that capacity 
for two years. Although in the ordinary situation there 
is no prohibition against a former law clerk's practicing 
before “his” judge, the present case is far from an ordi- 
nary one. 


C. Bias and Prejudice Illustrated by Sentenc 
Petitiorer was sentenced to a year in pri 
fine on each count (totalling $100,000.00) and the costs of pro- 
secution, a truly unprecedented sentence for a fraudless, first 
offense by a reputable busine~sman/philanthropist. As Exhibit X(A) 
illustrates, virtually no indictments are brought for technical 
breaches of the law under Section 5 of the Act 1933. And even 
where civil cases are brought, fines of lagnitude are almost 
never imposed. Why the excessive senten 
Palmieri? 
One answer which leaps to the 
for whatever reason, formed a pers 
petitioner, as illustrated above at 
However, one factor in this 
insisted upon exercising 
He refused to cop a plea. 
It is known (and deplored that some judges mete out 
stiffer sentences to those who insist on a trial than upon those 
who are charged with similar offenses but who plead guilty to one 


or more offenses. Normally, this can be demonstrated, if at all, 


by statistics. However, with respect to Judge Palmieri, there ar 


quotations from ve the point. The case of Carmel 
Sansone is illustrative. 

Carmelo Sansone was indicted August 21, 1951 on narcotics 
charges and went to trial before District Judge Sidney Sugarman 
in February, 1952. His conviction in that trial was later re- 
versed by the Court of Appeals and re-assignec to Judge Palmieri. 
The retrial was held from September 20-24, 1954, before a jury 
which found him guilty. On Page 573 of this trial transcript, 
Judge Palmieri told the jurors, "I feel that your verdict was 


justified by the evidence.” On Page 582 of the transcript, when 


red for sentencin : Judge said, 
the charge and had not put the government 
and trouble of a prosecution, I might very wel, 
entence... therefore, sentence yo. © serve one year in 
other words, Sansone was sent to ra year because he pu 
the Government “to expense and risk trouble of a prosecution. 
{Crim. No. 136/148). 


As Sansone's conviction 


Hanover Corporation. 
securities violations, 
ret hem margir credits; and 

Sth entered pleas n wuilty in: indictments before 
|}Palmieri. Bet» he : filing the plea and the following 
and the Government quite obviously made a deal. 
Leri.2r withdrew his not guilty plea, entered a 
|plea of guil One of the indictment in case #69/587. 
On August 21, fine of $500.00 and t'.e Government dis- 

On September 9, 1970, Lerner withdrew his 


jnot guilty plea in the second indictment, #69/577, and entered a 


| oT - w ur ef Cl 
plea of “GUILTY WITHOUT KNOWLEDGE”. Then he was sentenced to pay 


$2,500. fine on two counts of indic*nent; the other seven 
were dismissed by the Government. All in all, by avoiding a trial 
jhe avoided a jail sentence, and his total fine was $5,500.00 on 
both indictments combined. 

Attention is directed to the contrast of justice in 

|ner's case and that in the Wolfson cases. Both Wolfson convic- 
|tions, Continental and Merritt, included prison sertences, large 
and Court costs, all meted out by the same Judge who dealt 


in these Lerner cases. All this despite the fact 


| r charges of fraud existed in the Continental case. However, 
| 
||Wolfson demanded a 
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D. Bias and Prejudice Iiiustrated by Excsss. e Bail 
After petitioner's convictio: .: the Continental case, the 


Government asked that bond be set an uuprecedented $1,000,000.00. 


As there was no indication whatever that. petitioner would flee 


the jurisdiction or do any of the acts which warrant high bail, 
the only explanation would appear to be that the Governmert merely 


wanted to embarrass petitioner further... to make him appear in 


ithe eyes of the public as an habitual, hardened criminal. 


Again, for whatever reason, the Court actually set the 
bond at $850,000.00, yet totally unsecured. A rather exhaustive 
investigation of all criminal cases in Judge Palmieri's court from 


his appointment in 1954 through 1968 reveals no case in which the 
5/ 
amount e>.teeded $150,000.00, except petitioner's. ~ 


37 Compare the following examples with the bon’ set in 
petitioner's case: 

On August 18, 1954, Sam Gurtsky and Edward Argenio 
were arrested for alleged unlawful sale of heroin. Judge 
Palmieri set bail at $7,500. 

On Sept. 24, 1954, Carmelo Sansone was sentenced 
to imprisonment for one year for the unlawful sale and 
conspiracy to sell narcotics. Pending appeal, he was 
released on $2,000 bail. The Government moved to increase 
bail, but Judge Palmieri denied the motion. 

On July 20, 1955, Judge Palmieri set bail at $1,500 
in the case of Albert F. Calabrese, et al, charged with 
unlawfully possessing »eroin, unlawfully distributing and 
dispensing heroin, and conspiracy to violate narcotics law. 

On Aucust 4, 19°8, John Salvietti and Joseph Consalvo 
wees released on bail of $7,500 by Judge Palmieri after 
being charged with unlawful sale of heroin and conspiracy. 

In identical charges, Judge Palmieri on March 9, 1959, 
set bail for Frank Russo at $10,000, then on March 10, 1959 
reduced his bail to $6,000. 

The same charges were filed against George Carbo, 
and on April 3, 1959, Judge Palmieri set bail at $2,000. 

"ip sent Zambardi was sentenced to five year imprison- 
ment by Judge Palmieri on July 7, 1959, for the unlawful 
sale of heroin and conspiracy. Pending appeal, his bail was 
set at. $3,500. 

haxges of an unlawful conspiracy to violate U.S narco- 
tics laws were filed aginast Charles DiPalermo, Vito Genovese, 
John Ormento, et al. On August 8, 1958, Judge Palmieri set 
bail for DiPalermo at $15,000, and on March 31, 1959, he 
set bail ax $150,000 for Ormento. 


57 (contanued) 

On November 23, 1959, Judge Palmieri set bail at 
$3,000 for Felix Marzan, charged with unlawful sale of 
heroin. Bail was reduced to $1,500 on December 1, 1959. 

On April 21, 1966, John Dioguardia (the well-known 
"Johnny Dio") was indicted for bankcruptcy fraud, along 
with his brother Dominick and Thomas Plumeri. Judge 
Palmieri set bonds that caused eyebrow raising: 

(a) Dominick, $500 bond 

(b) Plumeri, $3,000 bond 

(c) Johnny Dio, who once was involved 
in the acid blinding of columnist 
Victor Reisel, a bond of $15,500 -- 
and Judge Palmieri took the extra- 
ordinary action of releasing him on 
the day of his arrest until 5:00 p.m. 
to give him time to raise bail. 

On June 19, 1969, the New York Daily News reported 
the indictment on five counts against former customs 
agent Michael J. Cassotta for conspiracy in connection 
with a pornography smuggling ring. Also arrested in 
the same case was Charles (The Blade) Tourine. Cassotta 
pleaded not gy ilty and was released without bail by 
Judge Palmieri. 
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| E. Bias and Prejudice Shown by Refusal to Recuse 
| 


As was pointed out earlier (Part V), Judge Palmieri chose 
certain persons (including McRitchie) for the grand jury wheel, 
then he empanelled the "Wolfson grand jury”, then he chose 


McRitchie as its foreman, and, last, he elected or was selected 


to preside over the first Wolfson trial, i.e., the Continental 


Case. As we have indicated above, Judge Palmieri showed demons- 


trable bias and prejudice no. only during the trial but also in 


|setting bond, in sentencing, and in other ways. 

Thereafter, Judge Palmieri elected or was selected to 
serve as trial judge in the Merritt Case, the indictment for 

| whieh was also handed down by the same grand jury as described 


above. When this assignment was challenged by motion in October, 


1967 ani argued before Judge Palmieri in  ecember, 1967, counsel 


took the position that even if the assignment was procedurally 


proper, the interests of justice would best be served if another 
judge presided over the Merritt-Chapman and Scott trial. Judge 
Palmieri denied this motion principally on grounds of judicial 
economy and for other reasons subsequently rejected by the Court 
of Appeals in United States v. Simon, 393 F2d 91. On April 18, 
1968, a motion was filed in Judge Palmieri's Court in support of 
an application by defendant Wolfson for an order referring Mr. 
Wolfson's second case, the Merritt Case, back to the Chief Judge 
of the United States District Court for the Southern District of 
‘i York, for re-assignment of this case to a judge other than 
Judge Palmieri in accordance with the principles enunciated by 
the Second Circuit Court of Appeals on April 17, 1968, in the 
case of United States v. Simon, supra. On April 24, 1968, Judge 
Palmieri granted defense attorneys time to plead in behalf of 
this motion. The motion was accompanied by a lengthy, detailed 
affidavit of bias and prejudice [See Exhibit XI(A), attached 


lhereto.] Upon the conclusion of the attorney's pleadings, and 
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with no delay whatsoever, Judge Palmieri denied the motion orally 
and in writing simultaneously. Needless to say, all defense 


attorneys involved were amezed that their motion for re-assignmen 


was so hastily denied since they had presented what they felt wer 
creditable reasons why Judge Palmieri should recuse himself since 
he had presided in Mr. Wolfson's first trial which resulted in a 
conviction. 

With twenty four judges sitting in the Sc ithern District 
| at the same time, one would have thought that Judge Palmieri woul 
have wished to recuse himself to avoid even the appearance of 


bias and prejudice, even if no actual bias or prejudice existed. 


And as to "judicial economy", the first Merritt Case resultec in 


| a conviction that was so conducted that it was reversed on appeal 


(and thereafter subjected to two further jury trials). 


Subsequently, while he was presiding over the Merritt Casé4, 


Judge Palmieri said: "I have nothing to do with the facts of 
this case. I had the misfortune of being assigned to it.” If it 
was a "misfortune" from Judge Palmieri's point of view, why not 
recuse himself when asked, particularly after the reluctant filin 
of a lengthy affidavit of bias and prejudice by petitioner who 
believed he could not receive a fair trial in Judge Palmieri's 
Court. 

In this regard, petitioner shall seek the Court's per- 


mission to address certain interrogatories to Judge Palmieri re 


(1) his empanelling of the grand jury; (2) his selection of 
McRitchie as foreman; and (3) his election or selection as trial 


judge over both the indictments handed down by the grand jury. 


Bias and Prejudice Shown b Attitude Toward Petitioner's Health 
Petitioner suffered a heart attack on March 5, 1966. On 


August 19, 1966, he appeard before a grand jury, despite the 


urging of his physicians that it would jeopardize his health to 
do so. He was tried in the Continental Case in the fall of 1967, 
and was sentenced in November of that year. While his case was 
on appeal, he returned to his home in Florida, to attempt to 
ameliorate his deteriorating health. 

When Judge Palmieri announced an early trial date for the 
Merritt Case, petitioner's attorneys sought a continuance. On 
February 26, 1968, as shown in the stenographic minutes of Judge 
Paimieri's court [For excerpts from 66 Cr. 832 see Exhibit XI(B), | 
attached hereto] on pages 155 through 158, Mr. Wolfson's attor- 
neys requested that he be examined by a physician of the Govern- 
| ment's choosing in Florida so that Mr. Wolfson would not have to 


make the long train trip from Miami, to New York, for the medical 


examination that all agreed should be conducted. This request 


was denied by Judge Palmieri on Page 158. Petitioner was forced 


to return to New York, simply in order that a doctor of the 
Government's choosing could examine him there. Oddiy enough, when 
Judge Palmieri later sentenced petitioner in the Merritt Case, he 
vehemently denied the whole business, saying specifically: “The 
Government and the Court never refused to have you examined by a 
Government doctor in Florida." [For page 44 of the franscript of 


6/ 
| December 6, 1968, see Exhibit XI(C) attached hereto.]~ 


G. Wanton Disregard of Health of Petitioner's Wife 


Not only was petitioner's health bad during the Continenta 


67 Treatment of petitioner should be compared with 

™~ treatment given to Frank Costello. The trial at 
which the Government would attempt to take away 
Costello's United States citizenship and deport him, 
was supposed to take place on June 11, 1956, but 
Judge Palmieri granted a delay so that Costello could 
obtain a new lawyer. On September 4, 1956, Costello 
requested a further delay due to a heart condition. 
Judge Palmieri granted the delay. 


fact, by December of 1967, she was critically ill. Sentencing 


of Mr. Wolfson by Judge Palmieri in the Merritt Case was schedule 


and Merritt Cases, the health of his wife was also very bad. In | 


for December 6, 1968. On December 2, 1968, the Judge was advised 
| of the critical illness of Mrs. Wolfson and specifically requeste 
to postpone sentencing. The Judge's law clerk was advised on 
December 3, 1968, that there had been no significint change in 
Mrs. Wolfson's condition, and a request was made to inform the 
Judge that Mr. Wolfson did not want to leave his wife's side 
during this critical time. Late during the afternoon of December 
3rd Mr. Wolfson's attorney was told that the Judge would not 
postpone the sentencing. Wolfson took the train for New York, 

| where sentencing was pronounced on December 6th. When Mrs. Wolfso 
| learned of the sentencing late that evening, her condition became 
progressively worsened. Her nurse reported to the family that sh 
went into shock after seeing the newspaper reports of the sen- 
|tencing. She was taken to the hospital on the night of December 
7th, just after petitioner's return to Miami, and passed away a 
few hours later. The judgment in the first Merritt trial had 
taken place on the 8th day of August, 1968, and it was on appeal. 
Therefore, there was no urgen y about the sentencing. A few days 
or weeks would not have mattered. Yet, despite everything, Judge 


Palmieri insisted that petitioner leave his critically ill wife 


and come to New York, on December 6th. This can only be described 


as wanton bias and prejudice -- if not wanton and needless cruelty 


PART XII 
CONCLUSION 


In summary, petitioner, being fully aware of the serious- 
ness of the charges made herein, asserts that from start to finis 
| his prosecution was impermissibly discriminatory in nature and, 
hence, fatally void. He charges with equal seriousness that the 
| purpose or motive of the prosecution was also improper and, hence, 
| the prosecution was also fatally defective for this reason. 
Petitioner asks the Court to look not at a single item in his 
litany but to examine the totality of the circumstance in order 
| to judge whether his constitutionally guaranteed rights to due 
process and a fair trial have not been most seriously breached. 

Beginning at the beginning, petitioner has pointed out in 
some detail that the Government insisted upon a grand jury inves- 
tigation and trial in New York, at best a place with only a 


secondary connection with the alleged crime, but a place in which 


| petitioner would be at a great disadvantage in defending himself 


and proving his innocence. 

And does not the handling of that grand jury indicate 
|that petitioner's contentions may have great merit? The foreman 
|of the grand jury was apparently personally selected by the trial 
judge; and it turns out that the foreman was a life long and 
intimate friend of the Assistant U.S. Attorney who presented the 
case, as well as a close friend of the U.S. Attorney himself. 

To say the least, are these not extraordinary circumstances in 
any case? To ascertain their exact significance more clearly, 
petitioner is asking access to the grand jury minutes, as well 
as the Court's approval for him to direct certain interrogatories 


to the foreman of the grand jury that indicted him. 
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And the discriminatory process carried straight over into 
the trial. Witnesses were threatened. Perjured testimony was 
used. Potentially exculpatory evidence was not only withheld 
then but also now. Petitioner is asking the Court's approval to 
direct certain interrogatories to S.E.C. Investigator Stuart 

llen and to S.E.C. Chief File Clerk Tom Huston. 

As to the constitutionally guaranteed right to effective 
assistance of counsel, petitioner has detailed that his long-time 
| attorney, under threat of subpoena, testified before the and 
jury; he has joined petitioner in asking the Court to make 
available to petitioner the grand jury minutes relating to his 


testimony; it should be noted that this attorney was named as an 


| unindicted co-conspirator in the companion Merritt Case. As to 


the lead defense attorney, petitioner pointed out a number of 

| mysterious lapses in his performance. To get at the cause of his 
| conduct of the defense, petitioner asks the Court to order, for 
the Court's in camera inspection, a criminal reference report 

| against this lead attorney which petitioner believes was pending 
at the time of his own defense and trial. 

And there is the question of conflicts of interest. In 
addition to the foreman of the grand jury, there is the matter of 
the bitter conflict between prosecutor Grand's family and peti- 
| tioner's family and associates. And there is the fact that pro- 
secutor Galvani had been the trial judge's clerk until a very few 
days prior to the indictment. And defense attorney Liman (in 
the companion Merritt Case) was simultaneously a prosecutor in 
an S.E.C. case in the Southern District of New York. 

And then there is the question of whether the prosecution 
of petitioner was not selective prosecution in the technical, 
legal sense, and hence, fatally defective? It was the only 


non-fraud Section 5 case to be prosecuted by the Government since 
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ithe passage of the Securities Acts in 1933 and 1934. All other 
||non-fraud transgressors cf Section 5 and Rule 154 had either not 
been disciplined at all, or they had been dealt with administra- 
tively or civilly. 

And last but not least, petitioner believes that trial 
Judge Palmieri, for whatever reason, was hopelessly biased and 
prejudiced against him from the beginning of the Continental 
|trial to the day of sentencing -- a bias and prejudice reinforced 
by his insistence upon trying petitioner in 


the first of the thre 


|Merritt trials. Judge Palmieri's bias and prejudice can be 


matched 


only by that shown by the Government from beginning 


to end, illustrated (if needs be) by a willingness to try peti- 


tioner three times in the Merritt Case and a disposition to try 
him a fourth time if he did not plead. 


For all of these reasons, petitioner believes that he is 


entitled to either a new trial or 
and the charges dismissed. Prior 
this petition for a writ of error 
Court to grant certain procedural 
in order 


covery (attached hereto) 


to have his conviction voided 
to an evidentiary hearing on 
coram nobis, petitioner asks th 
motions in the nature of dis- 


that petitioner may perfect and 


supplement his petition before the Government is required to 


| respond thereto. 


Respectfully submitted: 


CGS, h. 


BERNARD FENSTERWALD, JR. 
Fensterwald & Ohlhausen 
910 16th St., N.W. 


Washington, 
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Bernard Fensterwald, Jr., Esquire 
Fensterwald and Ohlhausen 

3910 Sixteenth Street, N. W. 
Washington, D. C. 20006 


Dear Mr. 


This wiil acknowlecge receipt of 
19th inst. 


Replying thereto, as well as in further reply to your 
letter of the 12th ultimo: 


(1) The place of my appearance befcre the Grand Jury 
was the Federal Courthouse in Foley Square, New York City. I 
have no independent recollection of the date but believe it to 
be in August, 1966. 


(2) My appearance was at the request of Assistant U.S. 
Attorney Michael Armstrong. It was indicated that if I did not 
appear, a subpoena would be issued to force my appearance. 


(3) I discussed the situation with Mr. Gould in advance 
of my appearance. 


(4) I have no independent recollection of the substance 
of such discussion. 


(S) As I have heretofore stated, it is necessary for me 
to be furnished with a copy of my testimony before the Grand Jury 
in order to refresh my recollection as to the substance of my testi- 
mony. However, it is my best recollection, without the benefit of 
a copy of my said testimony, that I was searchingly interrogated 
with respect to a so-called “promotional” meeting at the Waldorf 


EXHIBIT 2 


GLICKSTEIN. CRENSHAW. GLICKSTEIN Fay & BLocK 


Barnard Fensterwald, Jr., Es 9/24/74. 


Hotel in New York City, sponsored by a New York based advertising 
company claimed to have been sponsored by Continental. There were 
questions (a) with respect to a booklet or brochure distributed 

at or prior to such meeting and certain representations claimed to 
have been made in. such booklet or brochure; (b) with respect to 
certain joint ventures, the names of which I do not recall; and 

(ec) as to matters about which I nave no recollection at the present 
time and in relation to which I will need the copy of my testimony 
before attempting to remember things of many years ago about a 
terribly emotional and traumatic experience not only to a4 long time 
personal friend and client, but also to me. 


(6) As previously stated, I have no present 


of my testimony. However, I strongly doubt that I 
testimony because it would not be true. 


Very truly yours, 


EXHIBIT vrr( 3) +.2 


Horited States Department of Justice 


UNTTED STATES ATTORNEY 
Sovraxen Disrmcr of New Tore 
CUWNTTED STATES COUETHOUSE 
FOLEY soUARE 
NEW YORK. N. ¥. 10007 


September 12, 19 


Bernard Fensterwald, Jr. 
Fensterwald & Ohlhausen 
910 Sixteenth Street, N.W. 
Washington, D. G. 20006 


Re: United States v. Louis E. Wolfson 
Mr. Fensterwald: 


I have your letter of September 10, 1974 
concerning the Grand Jury testimo ~ of Mr. Joseph 
Glickstein. It is my understanding that Mr. Glickstein 
only testified at the "Merritt-Chapman" trial as a 
defense witness, and the: ‘ore his Grand Jury testimony 
was not 3500 material. 


In any event, at this juncture we could not 
supply you with any Grand Jury testimony in the absence 
of a court order. Although you are free to move for 
such an order, we anticipate that we would oppose. 

Very truly yours, 


, PAUL J. CURRAN 
United States Attorney 


ne: (212) 264-6434 


EXHIBIT 22 


UNITED STATES OF AMERICA 
vs. 
LOUIS E. WOLFSON, et al., 
Defendants. 


wT. 


CONSENT OF JOSEPH M. GLICKSTEIN TO 
THE RELEASE OF CERTIFIED COPIES 
OF A TRANSCRIPT OF HIS TESTIMONY 
BEFORE THE GRAND JURY 
THE ABOVE ENTITLED MATTER 
Comes now the undersigned, JOSEPH M CKSTEIN, who prac- 
of Jacksonville, Florida, as a menber of 
the law firm ck Crenshaw, Glickstein, Fay & Block, 
1205 Universal Marion Building, Jacksonville, Florida, 32202, 
and who is 76 years of age, and respectfully shows unto this 
Honorable Court that: 


1. On or about the 18th day of September, 1966, the under- 


signed appeared and testified as a witness before the Grand Jury 


4 


which returned the indictment in the above entit)ed matter 
against the defendant, LOUIS E. WOLFSON, and » other, charging 
them with a conspiracy to commit certain offenses against the 
United States, to-wit: violations of §§ 77e(a) and 77x of Title 
15, United States Code, and §§ 2 and 371, Title 18, United States 
Code; 

2. Mr. Wolfson was subsequently convicted and served a term 
in prison; 

3. The undersigned is advised that Mr. Wolfson intends to 
file a Writ of Error Coram Nobis in an attempt to set aside saic 
conviction; 


4. Legal counsel for louis E. Wolfson in charge of prepar- 


roposed Writ of Error Coram Nobis has requested the 


100A 


EXHIBIT 7225) 8s 


el 


undersigned to furnish such counsel with the substance of his 
testimony before said Grand Jury, but because of the passage of 
time and lack of notes, the undersigned is unable t 
of the testimony of the undersigned before said Gra 


The undersigned believes that the interest 


order of this Court 


testimony he u igned before saic Grand 
all lawful costs therefor by the ainder- 
and to deliver one of said cer 
«aid copies thereof 


counsel; and 


this Court. 


Jpbsepn M, Giicxstein 


Bef®re me personally appeared JOSEPH M. GLICKSTEIN, to 


me well known and known to me to be the individual describec 
in and who executed the foregoing instrument, and acknowledged 
to and before me that he executed i.e same for the purposes 
therein expressed. 

WITNESS my hand and official seal this ff aay of April, 


975, at Jacksonville, County State aforesaic. 


wy 2° = 
State of F.acrica 
Pft /7& 


COMPARISON OF SWORN TESTIMONY OF 
OCTOBER 18, 
STAND SEPTEMBER 12 AND 13, 

IS E. WOLFSON, 
“PETITIONER RELATING THERETO 


BEFORE THE S.E.C. 
WITNESS 
CASE OF U.S.A. v. L x. 
CERTAIN DOC 


Pa- 


the 


hoster > 


craher 


the 
ssion 
lentember 17 


WN, 


an 


ocTOBER 1 


i 


“The Edith Edvards—-the funny thing about the Wolfson accounts, 

it was « tender sensitive subject to handle. Brothers and sisters 
did not want brothers and sisters to know what they might be doing 
in the stock market, and Edith Edwards is a widow, and he doesn't 
know anythiog about control or stock, and I believe she bought that 
stock through us. and if each sember could sell a given number o: 
wharee within that period, and I would be all right in accepting 
those orders if that was my sincere belief at that particular time 
that long ago--I eight have been knowing that Edith Edwards, while 
the sister of Louis Wolfson--you would be making an awful long 
strecch to show her as a controlled individual. 


"She wiz a widow. She had thie etock and she did aot know what 
Louis wae doing and he didn't know what bis sister was doing.” 
{Page 68]. 


and 1 would not personally consider Edith Edwards as a member 
of the group.” [Page 72}. 


"i don't 
(Page 81}. 


ink Edith Edvarde in ay opinicn belongs in that group.” 


{ Further coment by petitioner: 


affici>) - Tr 
ard the 


an. 


JOHN J. 
1965, 


MORLEY 
AND ON THE 
1967, IM THE 
ET AL, AND 


EXOT Atos 


eerint of 
Trial ~rint 
ie ? 


trensr 


15; 


; me £8 es SS ... 

“Edith Edwards used to place some of her own orders on inveat- 
ment-type stocks, but on big, substantial orders, either Mr. 
Wolfson or Mr. Gerbert placed those orders." [Page 376) 


“How about 43, the account of Edith Edwards? [Page 376). 
“aA. To the best of ay recollection, that would come from 
Mr. Gerbert.” [Page 423]. 


eaneenree 


“Mre. Edwards piaced orders for her investment-type stocks in 
there, but when substantiel orders came in for her account 

they were over the years entered by Mr. Wolfeon or Mr. Gerbert.” 
‘Page 424). 


Morley stated im his testimony that Lou Wolfson placed orders for Mre. Edith Edwarde. 


There is a sworn affidavit (See Exhibit ) signed by Mre. Edwards to the effect that Low Wolfson has never given 


en order to Morley, either as an agent for A.M. Kidder Co. 
for the sale of any stock owned by her. | 


or as ap agent for Reynolds & Co. or aay other broker, 


EXHIBIT Se 


CCTORBES 3.393. . . : ae ea = * S 882 Tea es. 1967 


“Were you aware at this time, in 1961, that Mr. Louie Wolfson “I cold Mr. Wolfson that the Dow Jones ticker just carried an 
had previously been in difficulty with the S.E.C., that the article announcing that William Shea and Martin Segal were 
S.E.C. would have to bring an injunction against him in con- elected to the board of American Motors as his representatives, 
nection with stock in American Motore Company? and told him that I had received a call from our partner in New 
Yora instructing me to accept no more sell orders in American 
Yes, we were not involved in that anyway. Motore froa Mr. Wolfson nor his family. 


"Mr. Allen: You say you were not involved. Did you "Mr. Wolfson asked me who gave me those instructions. I told 
carry accounts at that time for Mr. Wolfson? him it was our partner and our lawyers in New York. 


“The Witness: American Motors was done through other "He asked ec if I thought that our lawyers were better f° an his 
houses, not us.” [Page 86} lawyers and I told him no, but that we were a regulated industry 
and that we had to do what our lawyers told us to do because the 

penalty on the broker wae very severe.” [Page 383) 


{Petitioner's further comment: Pages 3864, 385, end 386 all dealt with witness Morley's direct connection 
with Mr. Wolfson in the handling of American Motorea stock, in direct contradiction to Morley's 1965 testimony. |} 


My question is: Why didn't you get such « letter from 
Gerbert with respect to Continental Enterprises stock? 


Well, I was -- I learned as I went along, I didn't know 
it all, and it is possible thet in ay own mind that these 
over the counter transactions did aot have to be checked when 
the sellers were so far apart, Children's trusts, Widow's, 
and others 1 did know that om the big board that we were 
always very, very careful, and on the over the counter there 
we did sell, but there were a oumber of sellers and it might 
be a matter of opinion whether all of them vere controlled 
people.” [Page 70-71]. 


Se ece Teer ee: SN 4 


at oe 


19h? 


PTEMBER 


"Over the counter stocks, the rule was a simple one, | per cent 
could be sold in a six-month period, within a six-month period, 
providing no stock had been sold within etx gwonths.” [Page 390]. 


“THE COURT: Will you be good enough to amend your anewer and 
tell us whether or not you referred to the rule or discussed 
the rule? 


“a. I don't recall discussing the group covered by the 
rule with the individual....” [Page 391] 


“9. | am not asking you, Mr. Morley, whether you dis- 
cussed the specific names but did you discuss generically the 
type of person covered by the prohibition? 


"aA. Yea, eir. 
"Q. And what did you say in talking to the defendants? 
“a. That any officer, director or member.of the Wolfson 


family were restricted to comply to Rule 154 when they entered 
sell orders in control companies. 


"t hope I understand the question.“ [Page 392] 


Page & 


OCTOBER : 
“and now Continental Enterprises, I might have been a bit 
lax there for a period, but that was scattered among quite 
a few people, and | might have over-sold a bit, even if I 
did check. I over-sold 1,000 shares, if they are in the 
control group. 

"Q. Are you saying in your mind at this time there 
was sowe differences -- 


“a. In my own mind, Yee, perhaps. I knew that. 


[Page 71). 


EXHIBIT 


SEPTEMBER 1962 


"Q. Can you tell the Court and jury what those conver~ 
sations were? 


“aA. Mr. Gerbert called se and said te wanted to sell 
through us 10,000 shares of Continental Enterprises, could I 
accept the order 


“} told him that I would have to check with New York 
to eee if it was acceptable under the SEC rules and I would 
want hie, asked him if he had seld any stock in the last six 
months. 


“I checked with New York and I told him that he 
had told me he had sold no stock in the last year and I called 
him back and told him that New York said that I could # cept 
that order from him providing that he put it in writing. 


"Q. Then what happened? 


"A. He put it in writing and I executed the order. 


Q. Specifically who wrote the body of this semorandus, 


I did. 
The signature oo the bottoa, who wrote that? 


Mr. Gerbert.” [Page 429] 


BSCSCRR4e 2:65... 


“The rule, ae I saw it, said that each meaber of a controlling 
group may in a six-soath period sell the largest weekly volume 
four weeks preceding or one per cent of the outstanding stock, 
whichever was the lesser....." [Page 37]. 


@#eaenenee 


" _. and signed, E.B. GCerbert, and 1 ask you if you recal} if 
you received this letter from Mr. Gerbert in relation to hia 
sales of Universal Marion Corporation stock? 


“A. He wanted to sell some stock without a doubt 
and I had to get this letter to cover it. 


"Q. and that letter was Co protect yourself to insure 
that Mr. Gerbert was complying with Rule 154, is that right? 
[Page 69]. 


EXHIBIT " 
SEPTENM BER 7 1967 


“a. The 1 per cent rule ie a part of Rule 154 of the 
Securities and Exchange Act of 1933. It spells out the amount 
of share that can be sold over the counter by # person in con- 
trol or an officer or director of an over-the-counter company, 
within one six-wonth period. 


"9. it fe limited, ia it not, to over-the-counter 
transactions? 


"A The 1 per cent rule is limited to over-the-counter 
transactions. That is sy understanding 


“Q. It has nothing to do has it, sir, with transactions 
on a national exchange, the 1 per cent rule I mean’ 


“aA. The 1 per cent rule has nothing to do with listed 
securities except on a listed exchange the rule eays, 154, 
that you may sell 1 per cent on & listed exchange or the lergest 
volume in the four preceding weeks that the order is received, 
whichever is the lesser. 


"Q. So that you say sow there is a 1 per cent rule on 
the listed securities? ([Pag~ 473}. 


“a,. It is never referres to, I never heard it referred 
to as a l per cent rule.” [Page 474]. 


“a. Wo, sir. ‘fhe 1 per cent rule on the liet -- you 
were limited slways on 1 per cent on over-the-counter There 
was a difference on the amount you could sell on the big board, 
as I explained.” [Page 537}. 


a Ss : 


OCTOBER 1965 SEPTEMBER L967 


“The Witness Ll would have to ask thee, that's cight, because our “Q And now, sir, do you remember how sany shares you 
records showed no sales in our office There were no other sales sold in January, 1955, for Me Cecil Wolfson’ 
in our office, and that is what I was esinly concerned with that 
we would not go over at any time. And you showed me where I did go “A Is it possible 75,0007 
over 1,000." [Page 81] 
75,0007 


I eaid "Ie it possible?’ I don't remember. 
Doa't you have any recollections? 


No 


"Q. I hand you now the ¢ nfirmations, and I will give 
you either the choice of adding thes up yourself or I will 
suggest a number to you, because it's been done here, and I sug- 
gest that the number that you sold over the period of appros- 
imately two months for Mr. Cecil Wolfson was 41,541 shares, fen't 
that right, sir?” [Page 479}. 


"Q. wow, it is clear, is it mot, that io January and 
February, 1955, Rule 154 wae in effect? 


“a. Ic was, sir. 
"Q. Mo question about ic? 


“A. Wo. 


ocTOBER 1965 


“Q. Did you esk Mr. Cecil Wolfeon for any 1 tter or commun ft - 
cation or representation of any kind? 


“aA. 1 don't remember. 
“9g. Do you have anything from him -- ts ell the files of 
A. M. Kidder, do you have « single piece of paper from Mr. Cecil 
Wolfson like the pleces of paper you produced here, anything like 
them, as to what he sold end what he was going to do? 
sir. 


don't have it, do you? 


",. 1 don't know whether I could get it, but I don't have 


"Q. Well, sir, you try to find it and if you can bring it 
we will be gled to see it. Do you remeaber ever asking Mr. Cecil 
Wolfeon for any proof that this sale of 45,000 shares was within 
the 1 per cent rule? 


“a. Mo, oir.” [Page 483). 


[Petitioner's further comment: Pages 484 through 488 of the trial transcipt witness Morley 
edaitted sales and trades in the stock by members of the Wolfeon feaily with no quest toning 
asked by Kidder's New York office. On Page 490 witness Morley admitted clearly that even 
though Mr. Cecil Wolfson was « “big operator” hie transactions were never cleared with the 
New York office.] 


OoOcTOBER 


1965 


ba | I would say it was a Wolfson company, yes. 
to the birth of Continental in 1954, Morley adeitted knowing the 


Continental vas « “Wolfson company.”] 


(Page 51] 


[Referring 


EXHIBIT i °°" ” ne 


SEPTENBER 1967 


Q So you knew that there was 4 group of peopie called 
Wolfson who controlled Continental in 1955? 


Yes, sir. 
Ten't that right? 
Yes, sir.” (Page 486}. 


"A. Wo. There was a period when Continental was first 
distributed in 1955, 1954, that it is possible that it wasn't 
looked upon at that particular time as @ controlled situation 
by our fire.” [Page 498). 


eee eeenaee 
a Wolfsoa's office was in the Florida Theatre Building, 
and they changed their attitude and said, ‘This is now « 


controlled situation and it will be subject to the 1 per cent.'” 
(Page 499). 


“9. You mean there was « different rule in 1954, 
September 19547 


“aA. In September 1954 Continental Enterprises wae 
not as restricted as it has been since the period that I 
told you, 1961, 1962. You will never find a violation after 
that period. 


“Ie those other periods there was so solid 
agreement, no -- wasn't thrown in there.” [Page 568). 


2 | Bae. 


——————— 


OcTOBER 1965 SEPTEMBER 1967 


“Q Do you know what those are, sir, just ins general 


“a. Yes, sir. Those are sales of Continental Enter- 
stock for Mr. Louis E. Wolfson, 


And the Wolfson Family Fourdation, right? 


"Q. All in the period from September 20, 1954, to 
December 30, 1954, right? 


"aA. Yes, sir. I testified yesterday thac I remembered 
receiving substantial orders, in excess of the 1 per cent, 
early when this stock first came out, and I said at that time 
1 thought the order wae Mr. Wolfeon's, aod I thought tt vas 
very substantial and over the amount .." [Page 568). 


“Q. .. Im 1955 did you have any inkling or suspicion 
or belief that Wolfson and his family were controlling persons 
ia Continental? 


“a. They told we they weren't. 
They did tell you? 


“a. Yes 


[Petitioner's Further Comment: Thies is obviously « deliberate lie since witness Morley previously testified that 
he knew Continental was coatrolled by the Wolfeoas when it originally was "epun-of f" from Capital Transit.) 


1965 


“Q Did you ask Mr. Gerbert on these sales or Conti- 
nentel Enterprises in 19617 


“aA. Yes, 1 am sure 1 said 10,000 shares, I said, 
‘Buddy, have you sold to any place else? Are these all 
right?’ And I said, I thought I did all of his business, 
I thought I did it all.” [Page 94] 


“Q I think 1 eam @ little confveed. It ie ay recol- 
lection that you testified you don’t recall whether of sot 
you spoke to Mr. Gerbert about these transaction! 


"A Well, again, it is possible that I did aake that 
check, and it {s possible that I just checked with Frans 
to see if it is within the rules, that I accept, and it 
was oo great substantial amount of stock it was within 
everything that we did in our organization we hada't sold, 
I might have taken, without asking Mr. Gerbert. And I 
might have asked him, because.--" [Page 95}. 


EXHIBIT «<: 


certenses. 3967 


"q Dida't yasask hia whether he sold it through 
other brokers? 


“q Did you eek him whether they intended to sell 
any sore? 


sir 


“Q Did you ask him whether they had any outstanding 
orders with other brokers? 


Mo, sir 
How could you get an eneswer? 
"aA. That wae due diligeme if 1 asked hie if he had 
not sold with us, we could not police his actions in the 


other brokers.” [Page 507-5086} 


"Q. Didn't you aseume the possibility that he might 
have sold stock through some other broker? 


SEPTENBER 


“A A broker {se not required when accepting an order 
frome « customer to ask hie if he eold stock through another 
broker. 


Q You sean that waen't pert of your check, right? 


"A That's right You don’t have to ask ‘Did you 
sell anywhere else?" 

"Q, And you didn't want to know, did you? len't 
that right, you dida’t want to know? 


"A 1 just woulda’ ask anyone if they sold stock 
anywhere else With our records we know that they didn't 
overeell with us, so you cannot control, or I dowbt that 
you have the right to inquire.” [Pages $22-523}. 


share 


of 


0 


"A No, 1 couldn't 


business with 


( 


TOBER 


if 


I 


Mr. Saul 
told Mr 


1965 


Wolfson would never 


Gerbert 


his business.” 


do another 
[Page 80) 


BAHIBIT 


SEPTEMBER 1967 


“a Now, Mr. Morley, did one Wolfson brother know 
what the other Wolfson brother was doing, ae far as you 
know! 

“A As far as I know, 1 would have no way of knowing 
whether the Wolfson brothers knew what the other brothers 
were doing. 

"a Sir, did there not come tises when one said to 
you ‘Don't tell the other what I am doing’? 


"Rs It wes when they were trade -- remember, the 
Wolfseons traded in sany stocks The only trouble where ve 
had sell orders our problems were in their own stocks 
There were no proble in the dorens and dozens of companies 
outside of their own group. There were no probleme there 


“The brothere often would not want the other 
brothers to know what they were doing in outside stocks 


"Q. Well, sir, did there ever come « time whea one 
of thee wented to sell end you said ‘You can't sell because 
your brother just sold some and be is « menber of the group’! 
“a. ! wouldn't say that 
What would you do? 
will give you 4 concrete example 
Yes, let*e hewe it 
“aA. Mr. Saul Wolfeon called up end wanted to se]l some 
Continental Enterprises. The liait had been sold, end I ¢ id 


him thet there ere SEC rules and regulations that govern the 
amount of shares that could be sold by the Welfson group end ve 


OHIBIT - x 


PTEMBER 1967 


hed reached that point end 1 turned down hie order, but I 
would never tell one brother whet the other brother t 
who the seller was 


“9 Well, they told you they dida't want the others 
to know, tan’t that right? 


"A It didn't matter whether they wanted thes to know 
© not to know They coulda’t sell control etock through 
us exceeding the lieit, and 1 don’t believe that you will be 
able to show where our fire ewer exceeded the peratesible 
Limit on the big board of ta Continental frow ‘61.” (Pages 543-545) 


“Q I just went you to hear the words now he I 
saying it right whes I say that the brothers and sisters 
aod I wean the Wolfson brothers and slieters -- the brothere 
and sistere did not went the other brothers end staters © 
know whet they sight be doing, in the stock market? 


"A That is « true etstement 
“q That's right And they told you that? 


"A. 


EXHIBIT / 


1967 


Well, now, for example, at this tiee that Mr 


Seoul Wolfeon, I think you told us, wanted to sell twenty 
five or twenty-six thousand shares, did you tell Mr 


Gerbert that Saul Wolfson wanted to sell that euch etock? 


o ey recollectioa.” (Pages 545 


546) 


Witness Morley seve the $.E specific information 


[Peritiower’s Further Comment 
existed among the Wolfeon brothers with resped to 


which indicated no conspirecy 
Contiaentasl sales.) 


EXHIBIT 2052 meen 


Historical Study of Enforcement Actions 
By S.E.¢. Annually, with Special Emphasis 
On Section 5 Enforcement 


Total Totel Total Total 
Injunctions §5 Injunctions “Indictments §5 Indictments 
Pending Pending Per.ding Pending 


137 17 46 i 
81 30 78 0 
87 23 
69 22 
40 lé 
40 
40 
32 
28 
34 
38 
42 
35 
32 
36 
44 
39 
30 
28 


45 


HOGAN @ MARTSON 
13 COvvECT’CUT avenue 
Wasnmerton, 3, C. 20008 


EXhipif tl) 2. 


; UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


Vv. AFFIDAVIT 
LOUIS WOLFSON, 

ELKIN GERBERT, 

JOSEPH KOSOW, 

ALEXANDER RITIMASTER, and 
MARSHALL STAUB, 


66 Cr, 832 


ee 00 00 00 00 00 0b 00 00 co cc co 


Defendants. 


STATE OF FLORIDA 


) 

Louis E. Wolfson and Elkin B. terbert, being duly sworn, say: 

1. We are residents of the State of Florida and defendants in the 
above-captioned case, We make this affidavit in support of a motion reques.iing 
that the Honoreble Edmund L. Palmieri, United States District Judge, disqualify 
himself from presiding at the trial of this indictment, as required by the 


provisions of Sections 144 and 455, Title 28, United States Code, and request 


further that the trial of this indictment be stayed pending final determina- 


tion of this motion. 
2. The Governing Statutes 
a. Section 144, Title 28, United States Code, reads as follows: 


$ 144. Bias or prejudice of judge. 


Whenever a party to any proceeding in a district 
court makes and files a timely and sufficient affidavit 
that the judge before whom the matter is pending has a 
personal bias or prejudice either against him or in faver 
of any adverse party, such judge shall proceed no further 
therein, but nother fudge shall be assigned to hear such 
proceeding. j 


The affidavit shall state the facts and the reasons 
for the belicf tha* bias or prejudice exists, and shall be 
filed not less thon ten days before the beginning of the 
term at which the proceeding {is to be heard, or good cause 
shall be shown for fatlure to fLle it within such time, 

A party may file only one such affidavit in an, case. It 
shall be acccmpanied by a certificate of counsel of record 
stating that it is made in good faith. 


117A 


EXHIBIT <2(4)_?.2 


b. Section 455, Title 28, United States Code, reads as follows: 


§ 455. Interest of justice or judge. 

Any justice or judge of the United States shall 
disqualify himself in any case in which he has a sub- 
stantial interest, has been of counsel, is or has been 
a material witness, or is so related to or connected 
with any party or his attorney ar to render it improper, 


in his opinion, for him to sit on the trial, appeal, or 
other procecding thercin. 


3. Prior Proceedings: 

&. The indictment in this case, 66 Cr. 832, hereinafter referred 
to as the Merritt-Chapman & Scott case, wes returned on October 18, 1966 naming 
us and three other persons as defendants. Prior thereto, on Scpteimnber 19, 1966, 
the same Grand Jury returned indictment 66 Cr. 720, hereinafter referred to as 
the Continental case, in which we were the only defendants. 

b. The Continental case was assigned to Judge Palmicri and was the 
first to come to trial. Tt begen on September 9, 1967 and lasted for o period 
of approximately threc wecks. We were charged with violations of the Securities 
Act of 1933 for sellirg stock in Continental Enterprises without first filing 
a registration statement with the Securities and Exchange Commission. We were 
convicted on all counts of the indictment and were thereupon required to post 
recognizance bonds in the following smounts: affiant Wolfson, Eight Hundred 
Fifty Thousand Dollars ($850,000) and effiant Gerbert, Five Hundred Thousand 
Dollars ($500,000), although the government never demonstrated there was any 
necessity f ~ the posting of bonds in these amounts. 

e. Judge Palmicri sentenced us on November 28, 1967. Affient Wolfse; 
was sentenced to a term of imprisonment for one year, was fined One Hundred Thou 
sand Dollars ($100,000), and was also ordered to pay the costs of prosecution. 
Affiant Gerbert was sentenced to a term of imprisonment for six months, and 
was fined Fifty Thcusand Dollars ($50,000). 

dé. The Continental case was appealed and is now pending for dec:sion 


before the Court of Appeals. The oral argument was held on April 4, 1968. 


MOGAM & MARTSON 
O18 Cownecneur avenue 
Wasmnxerow, 0, C, 20008 


EXHIBIT <1(A) P.3 


¢. The Morritt-Chapman & Scott case likewise has been assigned te 
Judge Palmieri and is scheduled to begin on June 12, 1968, This case also 
involves, in part, alleged violations of thie Securities laws, 


£. Initially, the government had moved for the assignment of a Rule 


2 judge to preside over all the proceedings in the Merritt-Chapman & Scott 


case. All the defendants opposed the Sovermncnt's motion and a Rule 2 judge 


was not assigned. Thereafter the isrritt-Chapman & Scott case was assigned to 
Judge Palmicri, although not as a Rule 2 judge. When this assignment was 
challenged by motion in October 1967 and argued before Judse Palmieri in 
December 1967, our counsel took the position that even if the assignment wes 
procedurally proper, the interests of justice would best be served if enother 
judge presided over the Merritt-Chapman & Scott trial. Judge Palmieri denied 
this motion principally on the grounds of judicial economy and for other 
reasons subsequently rejected by the Court of Appcals in Siron. 

&- On March 20, Judge Palmieri ruled upon a serics of motions, 
including our motion for a change of venue, which he dented. 

h. On April 4, the Continental case was argued in the Court of 
Appeals, 

i. On April 18, one day after the Court of Appecls' decision in 
Simon, wa muthorized counsel to file a motion that this case be renssigned to 
a different judge. The motion was denied by Judge Palmieri on April 24, 
whereupon we instructed counsel to seek appropriate appellate review, On May 
2, the Court of Appeals dismissed our petition for want of jurisdiction, and 
our counsel advised this Court that we would cure the jurisdictional defect by 
preparing and filing this effidavit, 

At no time since we attempted have this case returned to the 
Chief Judge for reassignment to another judge has the government interposed 
any objection to our application, 

4. With great regret we are compelled to request that this Court 
recuse itself from further participation in this case. Wo submit that all 


the available facts establish this Court's bias and prejudice in favor of the 
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government and against us. In view of the foregoing, we now submit also that 
this Court's relationship to one of the prosceuting attorneys in this case, 
Paul Galvani (disclosed to us for the first time on April 24, 1968), estab- 
lished by virtuc of Galvani's recent clerkship to the Honorable Edmund L. 


Palmieri during the years 1964, 1965 and 1966, s'so0 requires disqualification 


quite aside from questions of bias and prejudice, because the prosecutors’ 


conduct has become an important issue in controversy. 

S. It is our understanding that bias sufficient to require dis- 
qualification exists where the facts establish an “objectionable inclination 
or disposition of the judge” in favor of one party to the litigation. United 
States v. Berper, 255 U.S, 22, 35 (1921). The decisions require disqualifica- 
tion in order that there "shall be such an atmosphere about the procecding 
that the public will have the ‘assurance’ of fairness and impartiality." 
Connelly v United States District Court, 191 F.2d 692, 697 (9th Cir. 1951); 
Whittaker v. McLean, 118 F.2d 596 (D.C, Cir. 1941); Voltman v. United Fruit 
Company, 147 F.2d 514, 517 (2d Cir. 1945). We are confident that this Court, 
upon a review of the facts set forth in this affidavit, will agree that the 
evidence establishes its “objectionable inclination or disposition" in favor 
of the government. We are confident alse that this Court, on such a review, 
will agree that it should recuse itself from further participation in this case 
so that "the administration of justice [shall] reasonzbly appear to be dis- 
interested as well as be so i: fact.” Public Utilities Commission v. Pollack, 
343 U.S. 451, 466-67 (1952). 

6. The following facts establish that this affidavit is timely: 

a. On February 13, 1968 our counsel filed a motion to change the 
venue of this case from the Southern District of New York to any other judicial 
district in the country. The principal grounds for this motion were to avoid 
prejudice which had resulted because of the extensive press coverage of our 


trial in September, 1967 and our sentencing in late November, 1967. It 
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was not until March 20, 1968 that our motion was denied in o written opinion 


of that date, 


b. Between March 20 and April 4, our ce el were dedicating them- 


selves to the preparation of a reply bricf in the Continental case and in mak- 


ing preparations for the oral argument of the Continentel eppeal, which was 
held in the United States Court of Appeals for the Second Circuit on April 4, 
1968. 
¢. On April 15, our counsel met with us .n Jacksonville, Flovida 
and discussed matters pertaining to the irregiler assignment of Judge Palmieri 
to preside at the Merritt-Chapman & Scott trial and matters relating, to the 
filing of an affidavit of bias and prejudice. 
d. Two days later, on April 17, the Court of Appeals for the 
Second Circuit handed down its opinion in Simon, supra. Our counsel inter- 
preted Simon as holding that the preferable proezdure was to avoid filing an 
affidavit of bias and prejudice whenever possible, Accordingly, our counsel 
filed a motion with Judge Palmicri based on Simon the following day, namely, 
April 18, 1968. Following Judge Palmieri's denial of this motion on April 
24, 1968, a mandamus action was filed in the United Stetes Court of Appeals 
on April 29, 1968. The Court of Appeals dismissed the mandamus action on May 
2 for lack of jurisdiction because no affidavit of bias and prejudice accom- 
panied the application and, on the same day, our counsel advised Judge Palmieri 
that we had authorized the preparation of an affidavit of bias and prejudice 
which would be filed as promptly as circumstances would permit. 
7. We state in good faith that we sincerely believe that we 
cannot receive a trial which is fair both in substance and appearance unless 
the trial is conducted by another of the two dozen judges sitting in this 
District. We believe that the f-deral statutes herctofore cited, the rule in 
the Simon case, and concern for the proper administration of Justice require 


thot this Court disqualify itsclf from further participation in this case. 
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8. Our motion rests upon the following grounds; 

a. That the Court's conduct during the trial of the Continental 
casc, and its statements and manner of disposing of issues raised subsequent 
to the Continental casé, indicate that the Court harbors an objectionable 
inclination or disposition against us and in favor of the government, 

b. That in determining to retain the Merritt-Chapman & Scott case 
for trial, this Court hes ignored the long-standing practice in this district 
and the recent decision of the Court of Appeals in th- Simon case. 

¢. That ageinst the background of this Court's conduct in the 
Continental case and its subsequent conduct with respect to us, in light of 
the rule reitcrated in Simon, and because the prosecutors’ conduct has become 
an important issue in this case, we are additionally concerned that the pend- 
ing prosccution ogainst us has been entrusted in part to an Assistant United 
States Attorncy who as recently as September, 1966 served as law clerk to 
chis Court. 

9. Our claims: 

a. In its conduct subsequent to the return of the verdict in the 
Continental case, this Court has manifested a bent of mind which we believe 


will prevent or impede impartiality of judgment. Whatever the source of its 


attitude toward us and whatever the point in time when this attitude was 


formed, this Court's prejudicial bent of mind is clear. 

(1) Following the guilty verdict in Continental, this Court 
did impose an extravagantly high recognizance tond pending appeal, $850,000 
in the case of affiant Wolfson and $500,000 in the case of affiant Gerbert. 
Since this was done despite the absence of any showing by the government 
for the necessity of any such bond, we can't help but conclude that it was 


done for some reasons personal to himself, 
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(2) This Court, morcover, took what we regard as the unusual 
action of imposing terms of imprisonment, not to mention “costs of prosec 
tion,” despite the following: 

(4) That the applicability of the law to the offiants' 
conduct was less than clear; 
at no criminal prosecution of anyone in oaffiants' 
position (controlling person selling his own stock in 


unsolicited brokerage transactions) hed previously 


been brought, although the statute has been in effect 


for 35 years. 

That the evidence es to the affiants’ wilfulness was 
sharply in dispute; 

That there is nothing in the record to indicate that 


any member of the investing public suffered financial 
harm becuese of affiants' conduct; and 

That the affiants had never before been prosecuted for 
any crime and enjoyed a status of distinguished business- 
men end respected members of their communities, 

(3) On our motion for a judgment of acquittal foliowing the return 
of the verdict in the Continentel case, this Court manifested its hostility 
and contempt for a chief defense witness, Arvin Rothschild, characterizing him 
eas “that paragon of e corporate executive” and indicating that it thought his 
testimony was "outrageous." (Tr. 2693) 

(4) Moreover, this Court on that same motion expressed its contempt 
for the defense raised by us, indicating that in its opinion the jury had 
ample justification for concluding that our key testimony was false. Even if 
the prejudice displayed by this Court arose solely out of the testimony 
presented in the Continental case and hence might not standing alone be grounds 
for overturning that conviction -- a position contrary to that which we belicve 


and have urged on our appeal -- the fact is that at che present time we have 


EXHIBIT 


been given ample reason to believe that prio. to the cosnencement of trial on 


the pending indictrent, Jucge Palmicri has become convinced thet we are not 
truthful sineciioadll dah that we wilfully set out to violate the sccuritics laws. 
(5) Yhe bent of mind which we believe deprives us of the possibility 
of a fair and impartial trial was further manifested by the manner in which this! 
Court on April 24th disposed of the motion to have the case returned to the 
Chicf Judge pursuant to Simon. This Court sought to avoid the thrust of Simon, 
which reiterates the traditional judicial concern that the administration of 
justice be not only fair but appear ty be fair, by assertion of what can only be 
considered a trivial distinction. This Court said that Simon "spoke only of « 
retrial, and this is not a retrial." Morcover, this Court sought to justify its) 
retention of this case by resting upon decisions arnounced in obviously diffcre:: 
situations. For example, the Court emphasized the fect that in the Sensone 
case, (319 F.2d 586) the Court of Appeals © -d not objected to the fact that this 
Court had tried a defendant whom it had previously convicted. Our counsel's 
objections that Sansone not only had failed to seck another trial judge, but he 
chosen to be tried by this Court without a jury, thus expressing a positive 
desire to be tried by this Court, were brushed aside as insiguificent. Simi- 


larly, the other cases relicd upon by this Court, for example, United States v 


Woodner, 317 F.2d 649, involved no cleim before this Court that it should not 
sit on a retrial. Furt ermore, this Court sought to. circumvent the Court of 
Appeals’ decision in Simon, rejecting the appellate court's concern that 


justice appear to be fairly administered, suggesting -- without foundation in 


} 
light of the omission in Woodner to seck another judge -- that the Simon deci- 


a 


sion disapproved Woodner "sub silentio,” and raising the bogey of "judge 
shopping.” 
(6) We are concerned not only by the substence of what this Court 
has done since the return of the jury verdict in the first case, but also by 
‘ the manner fr. which it was done. We note that this Court's opinion rejecting 


our motion that the case be returned to the Chief Judge for reassignmont was 


The potentially adverse consequences of the Court having such &: pre- 
disposition are intensified here because both affiants must defend against 
perjury charges in the Merritu-Chapman & Scott case. 
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rendercd in a written opinion read to us imesdliotely upon the conclusion 
of our attorneys’ oral argument, The conc)Jusion is inescapable that 

the opportunity which this Court gave to our attorncys to be heard was 
nothing more than an empty gesture since the Court had obviously mace up 
its mind right down to the last conma and period prior to hearing argurent. 
Needless to say, we should not be required to go to trial before a trial 
judge vho finds it unnecessary to entertain in good faith the arguments 

of our attorneys on the many important issucs which are sure to arise 
before, during, and after trial. 

(7) The manifest disposition of this Court to reject our 
positions before they are presented was .ot an absrration of but a single 
moment. For on Hay 2, 1968, when apprised that wa, in response to the 
implicit suggestion of the Court of Appeals, would file en affidavit of 
bias and prejudice as we ere cntitled to do under the statute heretofore 
cited, this Court suggested there was no basis for a claiw of bias and 


prejudice. 


(8) This second episode not only reflects this Court's propen- 


sity for prejudgment, but also is but another example of this Court's 


departure from established substantive law in its efforts to retain 

the Merritt-Chepm: a & Scott prosecution. It is, of covrse, well 
established thet it is not the function of a trial judge prescnted 

with an affidavit of bias and prejudice to adjudicate the merits of the 
allegations contained therein. His sole function is to decide the 

legal sufficiency of the accusations, and if they are legally sufficient 
to recuse himself, 


(9) Moreover, whereas on April 24, 1968, this Court had 


indicated that we had already filed rore than the single affidavit of 
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bias and prejudice to which ve are entitied,~/ on May 2, 1968 it shiftcd 
its ground ond suggestcd that the present affidavit should have been 
filed carlicr. In terms of our fear that we shall not be given a fair 
trial by this Court, we are troubled by this Court's insinuation, first, 
that actions not involving any assertion by any defendant that this rt 
is biased and prejudiced have somzhow extinguished our statutory right 

to file this initial affidavit, end, second, by the suggestion without 


founz.ution in the statute that for some reason this affidavit -- vhich 


we had dcsperatcly hoped to avoid having to file -- should have becn 


tx 
filed at some carlier time 2/ We are even more troubled b) *he manner 


in which, in the space of one week, this Court shifted from one erroncous 
attack on our position to another equally c:roneous and entirely incon- 


sistent attack. 


Late in 1967 the attorney for another defendsnt filed his own 
affidavit urging that this case not go to trial before this Court on 
February 5, 1968. The affidavit urged that the procedure whereby this 
case was assigned to this Court for ell purposes was irreguler and 
thet it was premature to try this matter in February because of the 
pending eppeal in the Continental case ard the fect that prejudicial 
publicity arising out of the first conviction had not yet dissipated. 
In oral argument ovr counsel joined thet defendent's motion, It 
was also urged orally that propriety suggested this case be tried 
by another judge. But it was expressly steted that at thac juncture 
no claim of bias or prejudice was being levied. As for whet this 
Court suggested was the equivalent of a second “affidavit" of bias 
and prejudice, the motion heard on April 24 in which counsel invoked 
the Simon decision, no affidevit of bias or prejudice was filed by 
any party, counsel believing in good faith that the thrust of Simon 
was that ea case like ours should be reassigned without need to con- 
sider any affidavit of bias and prejudice. The present motion is the 
first to be filed within the provisions of Section 144. 


Both the parties to this case and counsel have sought to exhoust 
every alternative remedy before resorting to the filing of such 
an affidavit. It was not until the decision of the Court of 
Appeals on May 2, 1968, that we believed no other alternative was 
available to us. This affidavit has been filed as soon after 
May 2 as possible. We note that wo are filing it more then a 
month prior to the date on wiich trial is set. In the Simon 
case, filing of the motion preceded the proposed trial date by less 
thon two weeks. See generally, paragraph 6 of this Affidavit, 
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(10) Finally, in the hearing on April 2 


» 1965, this 


indicated that it might regard the eetucl filing of an aflidavit of 


bias and prejudice as a “personal assaulc" upon this Court, The acrimony 


betwoen court, partics end their attorneys wuich inevitably results from 


the filing of such an affidavit undoubtedly. ie one of the reasons under- 
lying the Simon decision. When such an affidavit is filed, the waters 
are poisoned, We have understandably tried to avoid filing such a motion, 
but now find thst we have no oa rnative in light of the decision of the 
Court of Appeals on )ay 2, 

In short, events since return of the verdict in 
case “have stripped us, the public, and the government, of any assurance 
that this Court can give us a tai: crial, 

b. Repeatedly during the Continentel trial this Court 
indicated by its comments, sou2 of which were made in the presence of the 
jury and some of which were made to counsel in side-bar conferences, that 
it thought the affients and key defense vitnesses were untruthful, end 
that we were wilful lawbreakers. 


(1) This Court's attitude toward the ultimate issue in the 


Contingntel case can be gathered frow his corvoont to counsel in a side-bar 


conference where it said, indicating a belicf in our guilt, "Assuming very 
charitebly thet these alleged neophytcs blundered into a mistake .. ." 
(Tr. 1890). 

(2) The Court even wore explicitly indiceted its belicf 
as to our guilt and improper motivations when it stated at the conclusion 
of the Governzont'’s casc, “It is clear to me that what they allegedly did 
end wiet the proof indicates they did is contrary to the purpose end spirit 
of the law", (Tr, 1150) It reached this conviction abLout our guilt even 
though it recognized that the law "was lacking cither in its explicit pro- 
visions or lacking in its terms so ac to make it readily enforceable.” 


(fr. 1150). 
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(3) During the testimony of Arvin Rothschild, a key witness, 


this Court repeatedly pressed the witness as to whether his test inon 


an “accurate, truthful reply", or an “accurate, forthright reply". 


1344-1346). 

(4) Moreover, in referring to Propel-Pak (to whnicn 
Continental owned potent rights) this Court observed that "this aerosol 
product is being injected into the case as the groat vehicle which wes 
poing to mole this company the greet company that it didn't become.” 
(Tr. 1363). Furthermore, with respect hether the facts conccraing 
Propel-Pak were admissible for the purpose of showing what merits might 
have been disclosed by a registration statement, this Court dismissed the 
matter with: "What the Covernment better start doing is prepsre 2 modal 
with eppropriate ribbons to award your client.” (Tr. 897). 

(5) During affiant Carbert's testimony, this Cowt 
repeatedly, intervened to suuwarize the witness’ testimony in a disbelicving 
fashion. After affiant testified how he hed begun using additionel 
brokers, the Court observed: “You were just trying to be fricndly with 
everybody and it was a fortuitous situation” which resulted in the change. 
(Tr. 1832). 

(6) Wor did the character witnesses who testified on 


affiants' 


behalf esccpe this Court's censure. In a conference with counsel, 
this Court disparagingly referred to the cheracter witnesses as “Joe 
DiMaggio, Sid Luckman and Compeny". (Tr. 1873). And with respect to on 
such witness, the Court sought to forestall the effectivenzss of the 
testimony by permitting improper cross-examination end when an objection 
was made it observed “Here you have a very good looking impressive 


gentleman, Governor of the whole State of. Florida, who testified in a 


eenturion voice, and makes o fantastic impression on the jury. You bring 
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in a couple more witnesscs like this and the prosccution might as voll 


| close up and leave the courthouse.” (Tr. 1434). 


| (7) Affiant Wolfson was repeatedly the victiu of the 


Court's obvious prejudice against him, Delieving that it had found an 
inconsistency in affiant Wolfson's testimony, this Court stubbornly 
badgered the witness, over and over again, asking whether he was testifying 
thet day in a fashion inconsistent with his prior testimony, repeatedly 
emphasizing in words “today” ond “yesterday”. (Tr. 2099-2100). Morcover, 
this Court announced to counsel that "if the jury were to believe everything 
that Wolfson says on the stand it would have to infer that he was in an 
ivory tower som: plece and other people made the decisions, studied the 
laws, and he knew nothing about what was going on." (Tr. 2105). This 
Court repestedly prejudged what afficnt Wolfson was going to say on the 
stand in response to particular questions. Thus, it told counse’ that 
Wolfson “is probably goiag to take the tack cvery time he signed a paper 
he put s blindfold on." (Tr. 2105). Nor did this Court hide its attitude 
from the jury. After government counsel had questioned affiant Wolfson 
with respect to his knovledge of the 1933 Act, the Court intervened with 
“and 1 suppose your answer would be the: same with respect to the regula- 
tions es well." (Tr. 2115). Again, it told counsel "I think on the basis 
of his prior testimony we ell know vuat the answer is going to be." 

(Tr. 2119). Ard further, with respcet to affiant Wolfson's testimony on 
whether he read registration statements which he signed, this Court 
observed that he “dust signed cn the dotted line and read parts of it. 1 
gucss that is the way to wants to leave it... His mind was a total 
blank on the subject except for a small segment." (Tr. 2130). And again 
“en? I am sure he will say he ‘idn't know any." (Tr. 2131). Anca the 
Court speculated, “Suppose I sat at the top of an ivory tower and never 


| touche¢ a phone, never wrote a letter, and never cid anything execpt 


MOGAN @ HARTSON 
e193 CowvtcrrcyuT avinve 
ViasevoTo™, D. C. 20908 


EXHiBI! __xz (a) p14 


through third parties, and I had 16 runnsrs, a1] of whom went out, bought 
and sold stock, which they had no right to cither buy or sell, but that 
it can be ctiown tha. they wore all acting at my behest, in my behalf, with 
my cncou ~ement, and so forth." (Tr. 451). 

(8) Nor did e> msel escape. On one of the rare occasions 
when an objection raised by defense counsel was sustained, the Court to 
sounsel at the bench remarked, "Very good. I congratulste you." (Tr. 1437). 

In sum, this Court made clear both before the jury and out of 
the jury's presence that h2 did not regard the affiants either as truthful 
witntsses or as persons caught in the web of en exceedingly unclear law. 
Keedless to say, cold print fails woefully to capture the tone of - «ce 
Polmieri's voice or bis fecial expressions while delivering himself of the 
above-quoted comments. 

c¢. Judge Palmieri's bias against us is al. clearly demonstrated 
by the manner 4n which he restricted us in presenting our defense in the 
Continental cise. 

(1) One of the foremost contentions of the government was 
that the Continental stock could not . ‘e been sold if the public had knowm 
that large stockholders were selling. This formed a basis upon which the 
government argued thet there was 2 motive not to register the stock since 


registration would have revealed such sales. Our counsel sought to introduce 


expert testimony thet Continental stock could have been seid in @ registered 


underwriting at the same price that it was sold in unsolicited brokerage 
trensactions. Yet, the Court excluded such testimony as "slices speculation’ | 
stating that an expert who cm ce citied would “make au ass of himself", 

(ir. 1885). Nevertheless, tho so.t pemnitted the goverment to argue 

on sumnation that affiant Wolfson did rot cause a registration statement 

to be filed covering his Continental stock “because in his mind he figured 


that ‘£ he put on the outside of a prospectus that the party offerings the 
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stock includes the sell-out of the controlling people in the conpany 
that nobody would buy it or that the price would not be $8 a share but 
would be somewhat down around nothing." (Tr. 2485). 

(2) Affiants' principal defense was that if Section 5 of 
the 1933 Act had been violated, such violations were not wilfull, since 
affiants believed registration was not required where an individual 
desired to sell his stock in an unlisted company. Continental was conceededly 
an unlisted company. Affiants, as well as a government witness, testified 
concerning effiants' confi sion as to the requirements applicable to listed 
ani unlisted securitics. edge Palmieri, however, took this criticel issue 
from the jury despite Requests Nos. 27 and 32 filed by our counsel. He 
instructed the jury both in his original cherge and in rusponse to a guestion 
during deliberatioas,- that “there is no difference between a listed or 
unlisted company as far as this case is concerned." (Tr. 2653). Taking from 
the jury, as the Court did, the substantial defense -- indeed, our principal 
defense -- of honest mistake as to the law indicated a bias by the Judge 
against us and a desire thet ve be convicted. 

(3) Judge Palmicri indicated a bies and prejudice against us 
and his indifference to our being subjected to a wrongful conviction when he 
spontancous’ if inadvertently, revealed that he considered his owa luncheon 
echedule more important than assuring us a fair triol and a fair jury verdict. 
On the Last day of the trial, our counsel presented supplementary anstructions 
in an attempt to correct some of the severe prejudice created by the prosccu- 
tor's summation. Our counsel had worked diligently all night to present these 
most important papers. Judge Palmieri stated he did not wish to be subjected 
to the inconvenience of studying further requests to charge "during his lunch 


hour", (Tr, 2614). After lunch the Court said it had taken time "to look 


over" our supplemental requests but refused “tc supplement my charge to include 


any of these", (Tr. 2628). Whether or not Judge Palmieri fairly considered 
these requests we are not in 2 position to say but, by virtue of the above, we 


are personally convinced he did not. 
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(4) Judge Paluicri's bias against us is further reflected in 
the contrasting consideration he gave to a governucnt witness and to our 
character witnesses. The government called one Rittmaster as a witness and the 
Court precluded our counse] from examining him concerning his indictment in the 
Merritt-Chapman case. The Judge excluded such testimony on the ground that 
it would be contrary to the presumption of innocence, Yet, when he calicd 


character witnesses in our behalf, Judge Palmicri permitted the government to 


ask them whether they knew that we ho 1 been indicted for fraud in the Merritt- 


Chapman case. Necdless to say, this was less than even-handed justice. 

d. In contrast, the government was permitted by the Trial Judge to 
proceed in a manner which was unorthodox and legally unjustificd. The Court 
refused to interfere w.th the government's presentation of its case even though 
the government chose to proceed in a wanner which was contrary to the well- 
establishe? rules of law and evidence, Its failure to act time and again 
demonstrated lack of concern for the protection of our rights and substantially 
prejudiced us. 

(1) The proceedings which occurred at the opening of trial, 
before any testimony had been given, reflect the wholesale introduction by the 
government of docum:atary evidence without any showing that it related to the 
issues in the case. Surprisingly enough, some of this cocumentary evidence did 
not even relate to the defendants on trial. Although the Court recognized that 
the procedure employed by the government prosecutor was a rather unusual one, 
he indicated his reluctance "to tell him how to run it" (Tr. 179) and edmictcd 
the proffered documents upon the unsupported asser: ‘ons by the prosecutor that 
they were reicvant and would be connected up during the trial. 

(2) For example, government counsel offered at the outset the 
annual reports of Continental Enterprises, Inc. for the period 1955 through 
1962. Since the conspiracy was not alleged to have begun until 1959, the 
reports for the years. 1955 through 1958 were objected to by our counsel as 
inmaterial and irrelevant, Materfiality, however, was represented by the 
prosecutor to lic in the fact that they reflected ". . . the continuing finan- 
cial deficit" of the corporation (Tr. 192) and although such fact had no real 


bearing on the issucs fn this case, they were adnitted by the Court. Although 
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recognizing the difficulty of having to rule “without having heare the 
evidence” (Tr. 193) the Court justified their adwissibility on the grounds that 
since they referred to Continental Enterprises, Inc. “it may be helpful to the 
jury to know something about the business background and development of this 
enterprise” (Tr. 192). 

(3) Also, several documents were offered prior to the taking 
of any testimony for the purpose of showing “an awareness on the part of the 
defendants of the provisions and exemptions to the Securitics Act of 1933." 
(Tr. 197). These were SEC forms one of vhich had been filed by affiant “olf{son 
and the other two by members of his family (alleged co-conspirators) in con- 
nection with their sales of certain listed securities, All three of the docu- 
ments predated the inception ef the conspiracy as charged by the indictment. 
None of them had anything whatever to do with affiant Gerbert. They were 
registration forms different in kind fron that waich the government contended 
vas required of the defendants in tne Continental case. Nevertneless, all the 
documents were admitted against affiant Gerbert. 

(4) The Court's erroneous enc prejudicial relings on the 
admission of cGocuments continued throughout the government's case. To illus- 
trete, certain documents were admitted throvgh Johr Morley, e@ Jacksonville 
stockbroker with A. M, Kidder, who stated thet the documents had been prepared 
by persons who worked in the N-w York office of A. M. Kidder. They reflected 
the opinions aud conclusions of such employees relating to affiant Wolfson's 


securities transections. (Government's Exhibits 4-K-1, 4-P, 4-Q and 4eR). 


The Court permitted their introduction through Norley ‘on the theory that they 


were “business records" of A. M. Kidder, despite Morley's testimony that he 
had not prepared them and saw them for the first time inmediately prior to 
trial in the office of the United States Attorney. These were docunents vhich 
the Government used to corroborate Morley, their key witness, who hed testi- 
fied that as a matter of practice he would have eeutioned affiant Wolfson 
about the regulations governing the sale cf his stock. 

(5) Still other instances exist where the Court refused to 
restrict the government within legitimate bounds and failed to exercise sound 


judicial discretion, 
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(a) Government counsel was permitted by the Court to ask 
affiant Wolfson this question during his cross-exawination: "Isa't it a fact 
that on August 1, 1958 you consented to a permancnt injunction filed in this 
court with respect to your further fraudulent activities in connection with 
the sale of Aer. can Motors stock?" Actually, there is no reference anywhere 


in the injunction to "further fraudulent activities." Moreover, the proscevtor 


was permitted to offer in evidence a copy of the consent decree itself, with 


an admonition by the Court to the jury that its sole purpose would be "to 
indicate, if you believe it indicates, the knowledge of the defendant with 
respect to the SIC laws and regulations" (Tr. 2111). This evidence was 
extremely prejudicial, especially in light of the use which was made of it by 
the prosecutor. In his sumnation he argued not thst it tended to show knovwl- 
edge by affiant Wolfson of the SEC laws and regulations, but rathcr as prosf 
of the actual comnission of fraud in Americsn Motors stock transactions in 
1958. 

(b) During rebuttal the government offered in evidence, over 
objection, a 1950 memorandum besed solely on the representation that it would 
show affiant Wolfson's knowledge of th: terms of Section 5 applicable to a 
control group situation regarding Capital Transit. However, the government 
was permitted by the trial judge to aepart froa its proffer and clicit 
testimony that the Securities and Exchange Commission was in fact investigat- 
ing Capital Transit, that the stock wes being manipulated, and tl-* in the 
opinion of the Securities and Exchange Commission affiant \!olfson had 
violated Section 5. 

e. This Court’: Dias and prejudice against us and his favorchble 
disposition toward the vermment are érametically evidenced by the nature of 
the searching intcrrozaricr “hh he conducted of us and certain of our 
witnesses during trial The nature of sch interrogetions and the manner in 


which they were pursued conveyed to the fury the unmistakable impression that 


EXHIBIT <T(A) P19 


the Court gave little, if any, ercdenee to our case, that it favored the 
prosecution, and that it desircd a verdict of guilty. 
(1) The interrogations hereinafter ect forth -- of our witness 


Arvin Rothschild and of us -- must be viewed and considered in the context 


ef a trial in which the Court cond :icted virtually no examination of the 


goveriment witnesses. Those few isolated instances in which the Court. did 
examine certain governmeat witnesses (sec e.g. 388-89, 399-402, 414, 417-18 and 
929-931) reflect quescions which tended to clarify or further develop a matter 
and were quite different in Jength and in substance from inose with which we 
were, confronted. In our case, the Court crystalized the conflicts between our 
testimony ani that of government witnesses, suggested the implausibility of our 
testimcny and, in the case of affiant Wolfson, stressed the fact thet his 
testimony hed been changed from one day to another, We sct forth h .- at sons 
length the specific interrogations of which ve complain because on’ by doin 
0 can their prejudicial effort be fully avpreciated, 

(a) Arvin Rothsciild 

During cross-examination, he was being questioned by the p-ose- 
eutor about a letter which he had sent to a Continental stockholder who had 
inquired ebout rumors that affiant Wolfson was selling his Contincnta’ etock. 
The Judge interrupted the examination and proceeded to question Mr. Rothschild 
as follows: 

That was an accurate, forthright reply? 


A No, your Nonor. TI think the reason I wrote that 
was because I thought he wes talking about current rumors. 


Q But if he hed said had they been selling you would 
have answered him differently? 


A I would probabiy have found out from counsel if a 
president of a corporation was required to divulge this 
information, sir. 


Q But there was foundationgthere for that inquiry, 
was there not? 


A The rumors at thot time. 
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Q And you had a foundation for a different reply, 
did you not? 


A Yes, sir. 

Q You kept yourself currently advised as to those 
transfer shects, didn't you, regardless of what the transfer 
sheets reflected, and the transactions were one, two or three 
months old, and you kept looking at them? 


A Yes, sir. 


Q But on the besis of your knowledge trom these shects, 
there wos ground for a different reply, wasn't there? 


A Possibly but it depends on the time, sir. 

Q Possibly but it depends on the time? 

A Right. 

Q Lid you tell this to the stockholder depending on 


the time you are inquiring about I can give you an accurate 
answer? 


o No. My date of March, 1961, I wrote back that as 


of that date -- I didn't say as of that date; perhaps I 
should. Is it a question of semantics. 
wal 
Q It is not a queftion of semantics, Mr. Rothschild. 
It is a question of wheter it is accurate or inaccurate, That 
is wi_c Mr. Armstrong is trying t> ask you ebout. That is what 
I am trying to ask you about. 


You told this inquiring stockholder that was purely 
@ matter of rumor and without foundation. Is that what you said? 


A Yes 
Q That was an accurate, truthful reply? 


A To my way of thinking it would b- because I didn't 
know of any sales that were going on at that time in March. 


Q At that time you didn't know of any sales? 
A Yes, sir. 


Q Because your transfer shects were about two months 
old, is that right? 


A My best guess and estimate. I don't really know, 
COURT: All right. I have no further questions. 


(Tr. 1344-1347 
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Q As of the time you wrote the letter, as far as you 
knew, the sales that had taken ploce in the past about which 
you alrcady knew could very well be continuing right up 
through the date of the letter? 


A Could have been. I didn't feel that vas my busincess, 
though. 


THE COURT: But you didn’t tell that to the stockholder, 
did you? 


TUE WITNESS: No, sir, I didn't. 


THE COURT: You could have told him it is ‘not my 
business to tell you,’ but you didn't tell him that? 


THE WITNESS: I shouldn't think it was. 


THE COURT: What you told there was not the truth, and 
there was no foundation; is thet you way of disposing of it? 


THE WITNFSS: Yes, air. — 


(Tr. 1248) 

If there be any doubt from the nature of this interrogetion that the 
Judge disbelievcd the testimony, that was made quite clear by him during the 
oral argument of the metion for judgment of ecquittal when he referred to him 
as that “paragon of a corporate executive” and stated that "it was one of the 
most outrageous bits of testimony in the cese and I had to exercise a con- 
siderable amount of sclf-restraint to keep from commenting on it in my charge. 
(Tr. 2693) 

Iven though the Judge chose not to comment upon Rothschild's testi- 
wony, he effectively dented us the benefit of it. Not only was Rothschild a 
most important witness on behalf of the defense but, more importantly, he wes 
a named co-conspirator in the indictment and discrediting his testimony 
seriously prejudiced our defense 

(2) There is no dispute that the government's most importont witness 
wes John Morley. ‘tees testified that he told affiant Wolfson on January 6, 
1958 thet becouse he had named two persons to the board of directors of Americs) 
Motors he had been instructed not to sell any more ef his American Motors stock 
Morley stated that the 400,000 shares of American Motors stock which affiant 


Wolfson then had at A, M, Kidder vere then “paid for" and “taken out." (Tr. 
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—— 
286). The impact of this testimony by Morley is obvious; that is, once Norley , 
called to affiant Wolfson's attention the fact that he would restrict his oe 
an American Motors stock because of certain securitics regulations, affiant | 
Wolfson reacted by withdrawing over four million dollars of business from his 
firm. 

The subject was not again referred to until some two weeks later when 


affiant Wolfson himself was on the witness stan¢c. It came after the prosecutor 


had conducted lengthy cross-examination of affiant Wolfson and after he hed 


asked the last question for the day. (Tr. 2088) At that time, the Court 


stated it desired to ask certain questions, and injected itself into this 
entirely new area, 


BY THE COURT: 


Q Mr. Wolfson, you have for many years had a very satis- 
factory relationship with A, M, Kidder Company, did you not? 


Yes, sir. 

With Mr. Morley in particular? 

Yes, sir. 

Did a time come when you had a falling out with Mr. Morley? 
No, sir, never red 

Was there some unpleasantness with him in 19587 


No. 


Q Any indication why you pulled out of his office 400,000 
shares of American Motors stock? 


A I think that was at the request of his New York office; 
they didn't want to carry it. 


Q You 60 remember that 409,000 shares of American Motors 
stock having @ value of several million dollars were removed 
from his office? 


4 Yes, sir 
2 In 19587 
A Yes, sir. 
Q What were the cfrcunstances which precipitated that action? 


A I wouldn't know, your Wonor, excent that Mr. Gerhart or 
Mr. Mullaney told me they could have a request from A, M. Kidder, 
Mr. Movley, to move this stock out, 


Q You recall Mr. Morley's testimony to the effect thet he 
spoke direetly to you about the impediments which existed by law 
and of which be was advised by his New York office concerning your 
trading in that -tock?. We testified te that at this trial. 


ae Le. 


EXHIBIT AI(A) P.23 


"Do you recall saying anything to Wolfson as to why 
his or his representatives being on the board made it neccss- 
ary for you to refuse to handle the orders in the account? 


"A Because when they went on the board and our firm 
viewed it as though Wolfson was on the board, since they 
were his representatives, he would then become a res ricted 
person as far as sales. I could accept no further sales in 
American Motors from Mr. Wolfson, his family or his associates.' 


Do you remember that testimony? 
A Yes, sir. 
Q That does refresh your recollection? 


A Yes, sir, but when Hr. Morley said Wolfson, he could talk 
to me, Mr. Mullaney or Mr. Gerbert, or anyone else, and think he 
is talking to me because I don't remember Mr. Morley talking to me. 


Q His testimony was that he talked to you. Is it your 
testimony that he did not talk to you? 


A I don't remember any conversation directly with Nr. Morley 
on tnat subject. 


Q I won't read all of this testimony but Hr. Morley stated 
in effect that he had this telcphone conversation with you and that 
you then said in substance to him did he think his lawyers were 
better than your lawyers and he said he did not but that he was 
running a regulated business, or words to thet effect, and right 
after that, this large amount of American Hotors stock was taken 
‘out of the office. 


Do you deny ever having hac that conversation with Mr. 
Morley? 


A I don't remember any conversation with lr. Morley on that. 


Q You do remember the removal of the shares from the office? 


A Yes, but my office advised me it had to be moved and we 
made our arrangements. - 


Q That is the only reason you can recall for that action, 
the fact that your office advised you that you had to make other 
arrangements? 


A Well, we had to move the stock, yes, sir. 


THE COURT: We will stand adjourned, ladics and gentlemen, 
until 10:15 tonorrow morning. 


In effect, the trial ' dge accomplished the following as @ result 


of this interrozgetion; 


(a) He re-read to the jury the testimony of Morley relating to 


a criticol issue in the case. 
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(b) We obtained froa Volf{son a denial that the conversation even 
eccurre?, 

(c) We clicited testimony from Wolfson that his Ascrican Motois 
atock had been withdrawn from A, M, Kidder at about this time. 

That evening affiant Wolfson obtained information from records which 
were in his office in Jacksonville that Morley's testimony was untrue; that 
Woufson had never withdrawn his American Motors ctock from A, M, Kidder, In 


fact, during the months of January, February and Merch, 1958, he had continued 


to sell substantial amounts of his American Motors stock through A, M, Kidder. 


When the prosecutor began to question affient Wolfson further about this 
subject the next day, Wolfson attempted to correct his testimony. The Judge 
quickly interrupted the prosccutor's questioning, emphasized to the jury that 
affiant Wolfson had testified differently the day before, and mode these 
statements: 

“are you testifying to something clse now? 

“yhot is not what you said yesterday... ." 


"In what respect does your testimony today differ from 
what you testified yesterday? .. ." 


"and -you find now that your recollection was in error. . .?" 

Not only did the judge thereby effectively discredit Wolfson's 
testimony and indicate his disbelief in it, it was all the more pre!: liciel 
because he later told the jury that once they resolved this conflict between 
Morley and Wolfson it would “take you a considerable way on the road to 
deciding the controverted issues in this case." (Tr. 2556) 

(3) As was the case with Rothschild and affiant Wolfson, the 
Court's interrogation of affiont Gerbert concentrated cn a# most important 


issue in the case. The questions themsclves best illustrate the point: 


I 


*/ Apparently, in the Government's possession all che time was a docu: 
rent which feflected sales by affiant Wolfson of his stock in American Hotei? 
through A, M, Kidder during Jenuery, February and March (See reply bricf in 
Continentsl, point II G). 
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“May I interrupt to ask one or .wo questions which 
occur to me et this tims? 


“When you placed these scll orders, I take it in 
each instance you acted en the instructions of Mr. Louis 
Wolfson bots. ti * amount of shares and the price ot 
which you wer tc 

THE WITNESS: ¢, sir, 

“THE COURT: Yhat is your testimony? 

“THE WITNESS: Yes, sir. 


“THE COUKL: But you are unable to recall the amounts 
of the sharcs in a great many instances, is that correct? 


“THE WITNESS: That's right, yes, sir." (Tr. 1817-1618) 

The Court's examination of effiant Gerbert covered the circ: 
stances surrounding the confirmetions of sales, his practice in reporting 
the sales which he made to sffiant Wolfson (Tr. 1618-1819), and the circum- 
stances of his signing Government Exhibit 4-N. This was a letter bearing 
Gerbert's signature contsining a representation that he hed not sold, and 
did not intend to sel), any of his own Continental stock in addition to that 
covered in the letter, The court's questions directed at the letter were 
these; 

"Did you sign that, Mr. Gerbert? 

“THE WITNESS: Yes, sir. 


“THE COURT: oul: you be good enough to tell us the 
circumstances under which you signed that? 


“THE WITYESS: Your Honor, I have scarched my mind ever 
since this was brought up and I can’t recall even signing 
this piece of paper. 

“THE COURT: Docs it ring any bell now? 

“THE WITNESS: No sir, it does not. 

"THE COURT: The words of this paper mean nothing to you? 

"ME WITNESS: Nothing to me, no sir. 

“THE COURT: You were nevec aware of the fact that selling 
no stock in the lst year, or anywhere else, had any signifi- 


cance so far as the sales orders were concerned? 


“TIE WITNESS: No, sir. No, sir. 
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“Ti COURT: I heve just shown you Covermusut's Exhibit 


4-H. Thank you. Those ere all the questions 1 wanted to 
ask Hr. Gerbert.” (Tr. 1820) 


The importance of Govermrent's Exhibit 4-N is best illustrated 
by the statement which the prosccutor made during suwration that it alons 
was sufficient to warrant affient Gerbert's conviction. (Tr. 2471, 2453). 


J 


10, Pursuant co Section 455 of Title 28, United States Code, we 


belie 2 that in the intercst of justice this Court should recuse itself by 


revson of its rclationship with Paul Galvani, one of the two prosecutors 
assigned to this case. Until September 16, 1966, three days before the 
return of the Continental indictment and barely one month prior to the 
return of the present indictment, Mr. Galvani was law secretary to the Honor- 
able Edmund L. Palmieri, and hed cerved in that capacity for two ycars. 
Although in the ordinery situation there is no prohibition agsinst a former 
law clerk's practicing before “his" judge, the present case is far from an 
ordinary one. Our counsel, on their own, recently leerned thet the government 
was engaged in a widespread effort to subpoena both individua and docuzents 
long prior to trial, without making any effort to comply with clear 
provisions of Rule 17(c). Once having learned of this fact, they immedietcly 
moved to quash these subpoenas and to have the Cour suppress the fruite of 
the government's illegality. On April 23, this C conceded that the 
prosecutors were in violation of the letter and spirit of Rule 17(c), and 
instrocted them, thereafter, to proceed on notice to all parties. Nevertheless, 
he failed to quash the subpoenas or suppress the fruits. Instced, he gently 
admonished ther and ruled that the affiants must trust the prosecutors to 
preserve affiants' rights regarding the illegel material elready obtaincd 
(Transcript of arguinent on April 23, 1968, pp. 46-48). 

These acts of prosecutorial overzcalousness and misconduct in this 
case do not stana alone. Perhaps, if they did, we would not be as concerned as 
we presently are. But, we find thet it first happened when this matter was 
being investigated by the grand jury (sec reply brief in Continental, point 4, 
p. 35) and {t has now happened again with the issuance of some 30 illegal 
subpoenas. Our counsel have also been informed just recently of still other 


teetics to which the prosecutors have resorted and which we belicve are as 
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equally reprehensible, It is not wilikely, given al) these cirewwtonces, that 


| 
| 
| 
| 


this is an issue which shall remein prevalent in this lew ovit and, therefore, 
given the relationship between the Court and lr, Galvani affiants Ought not to 
be required to ‘ave Mr, Galvani's mentor pass upon these issues of prosecutorial 
misconduct. 

11, In conclusion, we respectfully belicve that we have a rigne co 
go to trial on the present indictment, as to which the presumption of innocence 
applics, before a judge who has not previously formulated a belicf as to our 
credibility as witnesses and as to our law-cbiding character. It is unthink- 
able that we snould be put to defend our liberty and our reputations before 
the one judge in twenty-four wh. -- before a single word of testimony has 
been taken -- harbors a bins and prejudice with respect to our truthfulness 
and integrity. The Court of Appeals in Simon pointed the way to avoidance of 
this kind of iitolerable snomnly. Surely our right to a fair and inparticl 
trial is every bit as great as the right asserted by the government in Simon. 
We belic ¢ that our claim of bias and rejudice is substantially more com- 
pelling than wes the government's there. Indeed, at stake for us fs our 
freedom and reputations. Consequently, we ask for the very sais relicf «.uach 
the government recently obtained in Simon. 

We file this affidavit reluctantly but with an honest and abiding 
convicti: » that we shall be denied a faix and impartial tricl unless we are 


given the relicf requested herein. 


Louis E. Wolfson 


Subscribed and sworn to before m2 tnis dry of May, 1968 


“Notary Pub lic 


aceninaiinimiiieaieiindammmiiintiaia 
Elkin B, Gerbert 


Subscribed and sworn to before me this day of May, 196°. 


Notary Public 
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S E. WOLFSON 


MOTIONS FOR DISCOVERY 


In conjunction with the Petition for Writ of Erros Coram 
filed herewith, petitioner Wolfson asks the Court for an 
r grancing the following limited discovery: 

a) The grand jury minutes re the Continental indictmert; 

b) A list of the names, addresses, and professions of 
all members of the Continental grand jury; 

c) Permission to address certain interrogetories to 
William McRitchie, the foreman of the grand jury in the Continental nental 
case; aes." 

a) Any Government records (including grand jury minutes) 
relating to testimony of petitioner Wolfson's attorney, Joseph | 
Glickstein, Sr., before the Continental grand jury; 

e) Production by the Government (for in camera inspecticn) 
of any Criminal Reference Report relating to petitioner's other 
attorney, Milton Gould, which is in any way related to the Cana- 
dian Javelin case. 

| £) Permission to address certain interrogatories to the 
New York brokerage firm of Weis, Voisin and Cannon, Inc., 
successors; 


g) Permission to address certain interrogatories to Judge 


! 


-— re the Con inental grand jury, foreman McRitchie, etc. 


y 


As is explained in Part III of the basic Petition (at pp- 
15-16), a petition for a writ of “rror coram nobis does not fit 
neatly into either the criminal or civil category; and neither the 
Federal Rules of Criminal Procedure or the Federal Rules of Civil 
Procedure are applicable to it en toto. It is petitioner's con- 
tenticn that the procedures in a coram nobis proceeding, as ina 
habeas corpus proceeding, should be fashioned to fit the necessi-~ 


ties of each particular case, and, further, that it is within the 


Court's discretion to grant discovery where the ends of justice 


\8° indicate. 

| The explanation for the need for discovery to items 

a), b) and c) above are found at pp. 26-27 of the main Petition; 
as to item d), please see p. 45 of the main Petition; as to item 
e), please see P- A€é of the main Petition; as to item £), please 


see p. 51 of the main Petition; as to item 5, ~*7ase see P- 80 


of the main Petition. 
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LOUIS E. WOLFSON 


MOTION FOR RECUSAL OF JUDGE PALMIERI 


Comes now Petitioner who hereby respectfully moves that 
Judge Palmieri, to whom his Petition for a Writ of Error Coran 
Nobis has been assigned, ~ecuse himself from further participa- 
tion in this matter, and that he reaqueststhat the Petition be 
assigned to another judge. The grounds for this motion are (1) 
that the Petition recites inter alia a number of acts by Judge 
Palmieri which, in Petitioner's view, contributed to his failure 
to receive a fair trial; ani consequently, to a denial of his 
constitutional rights; (2) that he is entitled to an evidentiary 
hearing on his Petition; (3) at such evidentiary hearing, he 
thoroughly intends to call Judge Palmieri as a witness; and (4) 
there is no way in which Judge ialmieri can act as trier and 
witness simultaneously. 


A supporting Memorand:m of Fact and Law is attached hereto. 


Respectfully submitted: 
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~Parutter, J. 
‘ha s3'5<" gy Ey 15, 1975, patitiover Louis E, Wolfson 
” fiisd a Yolusinced patitios for a writ of error coras 
Sagudis Fotsting Te bis conviction in 1988, after a jury 
AbieY, ges vloistirg and conhpirivg te vielate the feccral 
eocuritica {irs tesctiad 5 ‘of the Securities Act of 1923, 
8u.8.c. & Tite) and 19 U.S.C. § S71). United States 
et, oles rosie 63 Or, F20 (ans continents! Entorprisos case). 
Potitiorer vas beatesead to one yesr in prison and fires 
‘ $iba, tos. ° mee conviction vas affirmed, Usited States v. 
Wolfson, 403 ¥.2d 779 (1868) and corticrari danied, United 
“ginted v. Wolfson, 394 U.9, 948 (1959). 
“sae 70% 56 ye ogntyavontion of thé Individen! assigrespt 
hod‘ Gafenéar Rules for the Southern District of lew York 
which provide that once assigeed a criminal action rerains 
“‘eith the asaicned judse for all forther ssmauigilitteiee the 
‘petition tos Sddratsed to the wiief Judge of this District 
with the request that it “be assigned to a judge other 
than the trial judge.” Petitioner also sourht to have it 
* biaced 02 the Fart I calondar, agnin in contravention of 
the lecal ne.” The petition having bean reforred to 
“pe im én course, petitioner now roves that I recuse myself. 


‘Ee aubaits no affidavit of bias or prejudice, nor bas courcel 


a 
of record filed a certificate stating that such sffidavit 


’ 


— 2 


wo rats in gocd faith, as required by 287 J.C. § 144." 


hes icone absence, of ary corpliance vi.h the statuts is 
‘a serinaiettoral ¢ufect which itccls warrants ths ¢esial 
Sth epson ‘ C2tioia wv, Onersia,. 487 F.2d 986, 997 | 
i Baas 1979) 1: Eoltes “% ve Palvieri, 096 ¥.24 7 (2d Cir. 
n23),: “Bapdicee. sorsthias rors mast ts said.. A 
a shad ge TRE Eroesd cm caicd petitions: soves for recusal 
“tat the he intents, to cxl2 the trisl Jucco az a witocss if 
bis smeion go> nu-svi¢catisry hesricg ts granted, end that. 
esnasqrest Siye.thia Courts, Ssving concusted the trial, ray 
act. act os ¢ri¢r eng aitness sinvltssexnly. It is clear 
undo? 58,0.8.C. § <55 shat @ judco who is a eaterial Tite 


Bea ehould mct proaica at a factual bearing in thea c 8. 


It.49 equally clear from .the coram nobis pstition, in 
which pstit{cnor rocites tha mitters bout which bo visbes 
te question 22,7 that there is no besiaz for wy boing called 
as d.witngsa im thig procesdirg | 

iit + Pothtioner would allegedly qesticn this Court 
atout 4t9 supposcd enpansiling of tha grand jury ehich 
indicted bin in the Continstal Enterprises and Usrritt= 
Gi2y=20 aves” and Ate selecting as ita fore=.p 8 son vhom 
ho elsins has ad=itted to Bnoving £3, "slightly." This 
Court- 4s enable to rocall “ye ener with this qvent jurors 


% 


oz fina any ericoncd of 12 So. Bat. exoates the accuracy of 
"aha -P° “+t awe "3 r* ’ Fig 


his slicced stata=tnt, “it ‘wouid nov gustity this Court's 


si. 


‘ 


~ byw eee 


+ 


ha wy de SFr 


” 


v0 beeen 


being called us u wit: oss. 


grand jury or select its foreas. Feittioner 


able witb xnowledre of theno facts. B, satio. "up rs 
dated April 7, 1967, Milton 3S. Gould, Lsq.- pe itierer’s 
forser counsel, moved for dismissal of tre Ardictreurt a” 
thie case claiming that the grand jury polection VRS 3- 
violation of the statutes and woretitution ef tre Usted 
States. Attscbed as exkilits were a copy of the ernard@ trys 
yenire from which was selected tho «rand jury i» 

and a copy sf tue list of the xrand jurors wre 

this indictzrent. It +3 elearly i: dicated that a:other 
judce of tbis court presices at 3° erperellins of ex: 
grand jurors or Auyust 9, 1036. & cony ¢. if. Haula's 
motion papers in attached as Appendt: a" 

Petitiover also aeek« te yerestion rahe feurt ov 
its assignrent as triad judeoe is hots tae Jovtirertal 
Znterprises eid Kerritt-Chepmar cares, This tarcer wae 
fully litisated in petitiorer’s motion to rocuse re 3° 
the FKerritt-Chaprav case, opinior filed lay hig. 398 
his petitio: for o writ of mandacus, Wolf390 
396 F.2d 121 (1068), both of whick were denied. 


pursued in 2 pos t=-copvictior eollareral arytiaecs. 


ee 

* These sotior papers include a lint of the » Buc. 
o1u professions «ft all rancers of toe CYranG ire’ ahe 
satisfy petitioner's request (bh) iu his bot low for 
filed tay 15, 1975. 


a 


- eee 3s a We i ee ee &- 


zt —" 


In eum, this Court cannot discerr any issues which 
era agpsopriatoly before it {no the corar nobis petition, 
a4 Chiéy woald tecer itate calling the trial judge ac a 
eitizen. Bites patitiocrer’s discussion of “the question of 
the appearasce of d3tachsd impartiality” is predicated spon 
aEecd ve# thb'trta1 gudze's testimony, it requires Bo cormont. 
‘yates s 8B posh ths rocus2#2l motion itsalf makes x6 rontion 
oF ths tlie’ doran' Bobis petition includss nurerous allera- 
td" of *Yedbetad bits and prejudices,” presented as eviderce 
ef ‘the unfairness of potitioncr's trini rather thas points 
os which Ex would ¢x21 thie Court as a witness, Despite 
patit.cner's failure to make the requisite affidavit of 
bias and prejucics, ea brief coznert on these charges is 
added im the interest of expediercy. 

” ‘Setedtioner urges that the bias ard prejudice 
agitest him are evicenced by etateronte at trial, the sen- 
tenca irpesed, tha bail set, and this Court's refusal to 
recurs itcalg in the Korritt-Cispran cass. Ee also cites 
zs & “etnflict of intsrost™ the fact that in that case @ 
for=<r lew clerk served as an essistant proascutor. As 
petitionusr himself acnite, each of these points has already 
been dbefste the Court. 

"In en atterpt to have Judge Palrier. 

to [sic] rocuss hicself from sitting 

in the Morritt casa, pstitiorer filed 

°. lepgthy affidavit of bias and prejudices, 
4ated Way 8, 1968, Thies affidsvit covers 


is detail tke points to be covered in 
the section.” Coram Nobis Petition at 78. 


That afficarit ene cérsidered and rejected toth ty this 


Colrrt (opinion of Vay 18, 1968) and the Court of Appeals, 
Yolfson vy. Painiert, 396 ¥.24 121 (2nd Cir. 1938). 

WL WE athelecs, petitioner now cesks to reiterate 

 thB2e eaSs"chargss with respect to the Continental Ester- 
* ppiSse case. Ths issue, hozover, is precisely the sane: 
whithed be" not tnid Gsurt is binsed and prejudiced agairst 
patiticnsr withia’ the purview of the recussi prirciples. 
sikb sesh vas fully considered by tha District Court and 
eka Coart ‘of Apgeals and {t cannot be relitizated ine 
cbtintcral attack. The Socond Cirwit bes pointed ‘out 
thaé mw notios ‘under 28 U.S.C. § -205 is the modern equive- 
lent of w éernm nobis peti on. United States v. Thospsc”: 
261 ¥:24 sos (2nd Cir. 1958). A rotion under section 2255 
of & petition Sr a writ of orror coram nobis ray not be 
used té relitigate ratturs already decided. Willines v. 
United St.rex, 334 FP. Supp. 669 (S.D.N.¥. 1971), aff'd 
463 v.cd fics (2d Cir.), cert. denied, 409 U.S. 967 (1972); 
Movers 4. United States, 446 ¥.2¢ 57 (24 Cir. 1971); Furgia 
y. United States, 448 F.24 1278 (7th Cir, 1971); Jackson 
v. United Staten, 394 ¥.2d 114 (5th Cir. 1968). None of 
these charges made by petitioner may row be recousidered 


as a ds novo tasis for recusal. Horeover, as to the 


alleged “conflict of interest,” tue former law clerk did 


of< 


ee ae ee ne ae ed 


ie Sa SPs oe vied oe 


tat. ae in ahs. Contirsntal Enterprisss (ase, avd 
oa: thst: clsia is set rslcrant ta th2 comam pobis potition. 
4 eds eoxk The. onlF alicgations of bins and prejudice not 


Pei -gealt site 7: tho Second Circuit in Golfeou vy. Painiest, 


<3 ad 


LL 


om Lesa. ghost. rgicting to the health of pstitionsr and 
tte pita” at Tres ralste to wsrisus procedural aocisi uns 

ezts: bafors exd eztsrtrint.ia the Merritt-Chap=an cass.” 
“gawead bo ecftzictont so state thxt-the pstitior before 


"pass. Cocrt 45. baoca on the procect‘nss in ths Contireatal 


Ssterpsices c2s3» which ternizsted about # year befcrs; 
cn thst gubsegsentse7cats crs baye no relevancy t? &te<:.: 
sotslig- apart. from thts hocevers $f is irportant to stresz 
that ths. cischarce of 2 court's fonstion in deciding com 
aroverted issu7s canzot be the basis gor “bins.” This 
mest to.cf “extra judicial arigin, derived non coms 
gndtcz." ; Govenve United Stetess’ 22 F.2d 605, 607 -— 
(lst. Cr 1927)3° eort. ¢2% @eniod, 376 U.4. 627 (1927).‘. 

» Mirta y. United Stated: 379 7.34 782 (34 Cir.)» 


cert. uaa =, 7. Be- 1033 (19675 Dean vy, United Btates>s 


876 ¥.2a T6hs kcy Wc. car.) cert. dontedy 389 U.8. 845 
ths "Feit 


(1967). hi TRE AN 


ae -* QUNCLUSION 
potitioner has failed to set forth avy ground 
on which this Court peer diequality itself from bearing 


his coram nobis petition. His charges with respect to the 


~~ o 


Cots rolatiossit> to the grand jury gbich indicted his 


az conpleted7: ‘ eerocescs and rantfest a failure to study 


Es “the court pacers spon which his petition 4s allegedly 


- based. Ald "Eat tHe of potitioner's charses of bias and 
- peasmatca avs. ‘alrosey teen sdjudicated by this Co Court and 
‘the & Coxrt of bepealss “pod serve DO purpose except to 2412 
cut the ‘yotesinous balk of bis petition. me charges not 
previcasiy ° utited nze irrelevant and legsily 4nsufficient. 
* pb: 7. i with notics of 
s, Ut a4 
but bas chosen to 
procead oo iz thay bed not taken plac Tae jurisdictions! 
esficiencies of this recusal motion, the scattersnot nature 
of the cor3s psbis satition on gbich it rests: and the 
mance? in which petitioner gought to place his petition 
pefore ary jucse other than ryselt constrain me to reiterate 
ghat waz stated in the conclusion of this Court's opinion 
dated May 15, 1968, in which petitioner's third motion to 
recuse £2 in the Morritt-Chapman case was dsnied: 
"" rep2at wnat I have bad occasion 
April 24, 3. 
4dntolerabis 
I coos 
can condone wi hout 
4t is) = profound con- 
irportant 
appropriate 


a retention of 
4¢ is for his 


to recuce bin=cels io the appropriate 
e223. (Bee opfctos ef April 24, 1968, 
. pages 6<7, and cases there cited.)." 


Sayin #552 


Yo-ios Geaicd. It is so ordured. 
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-< on 8 Se ** . 
e=tactiors and procesdinss: oxcazt 
oto. a ecgistrete, eh2il bo ecsicned 
ance to ths gatcs prosidiog ts 
Jing through thd picsd- 
21] te ecsiccsd 
¢rether proceoéings.” 


ts5t a ee 
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Fat {= 24 cot: — 21h emergency: ~ 
wyoiea havo bso assic=34d 

2d jocza 19 sbscnt oF 

732 to Past 1 te 

Slable 79. to exntracroscsry ~.: 

oh. e.2. Dae * a eee 
—esiding ir Pore I at ths tice 
scition. Patitioscer's state- 

Esglisrti 

$3. rattets” is; 


sro4 for cetitiorsr 4n any 
previous r= bofcre. this Court and the papors 
they kare s2 4eate an vafortunate lack 
of fartliesity with the proceedings spon which ths 
postition is basod. a : 


a3.U.5.c. 8 144. Bits er rrojudics of a ones 


ro in a district 
font affidavit 


oi = 


gnotrst judce grail te 


procecding: 

africavit ebal the facts ana 
tor the velies ehst bias OF PES 
¢t@ 


spied by 
record staticé that it 


; intexsst of justice or _jucse 
é 


é@ oF 4udse of the Unite 
nircolt 4n an ease i 
5 al zitress ee* 


4 
trish vo entirely separate 
ths Conmtinesta+ mmtez es c25e@ 
4ggront enars34: In t 
: itd ¢rnud io 


patitionss was 
and count ury 15 
and 


a 
ive defendaD be. 
Drited states _Y- 
+ Woirson_Yv: Pa i 
1968 of the 
{ron 


Tne tria 


onvictios 
Morritt~Chap=se cass 
et sis’ 437 ¥.2¢ B62 


it should 
{ntimatioa 


> 


eel 


Sora tizs before Poem » 1968, the Court was cade 
ezsro ¢Dat Eras. Wolfson vas suffering from terminal 
concnr, The fining of the date of esntence of 
potitioncr in the Farritt-Chepran ccs, far from boing 
2349 in “waston @isrecar” of tira. Wolfeon's health, 
was pasa.cniy after tha curt, with consent of ali 
Esgnsel, ‘wos tn cipect contact on ssrernal occasiors 


S<ehth Oe, Land of tiart, the treating physician, with 
_*@ view to fixing 5 cate for sentence during 8 period 


_<wiss Ted. Solfson right be in a psricd of re=miosion. 
a fo erobles wes further cimplicated by the fact that 
Te stitioror teclized to travel by sirplese thoraby 
_ grentiy exztendicg the tice of any abcenco fron Florics. 

Shs eontencs was cet dozp for a lats morning hour £9 
eg te rercit potitiorcr to atterd et court bstucss 
' hig typsin act yal and departurs st Pennsylveria 
fy trtirn Os ths some day. The date for the sentence 
* eep fixed upon the recocmencstion of Cr, Rand that 
9% bag Bu fpprepriate tire beczuse be believed 
tog. Wolfson vos in a period of remission. Ali 
counsel vere inferzed of this. In ghort, the 
Cezst cade a conscientious effort to ¢sal cocpas< 
eiosately vith the problem of Kre. Volfson's illness. 
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ATTACHMENT A 
UNITED STATES DISTRICT COURT ia mea 
SouTHERN DisTRICT OF NEw YORK 
NEW YORK. N. Y. 10007 
CHAMBERS OF 


EDMUND L. PALMIERI 
DISTRICT JUDGE 


July 24, 


Bernard Fensterwald, Jr.; Esq. 
Fensterwald & Ohlhausen 

910 16th Street, N. Wi 
Washington, D. C. 20006 


Robert Ullman; Esq. 
Bass & Ullman 

747 Third Avenue 

New York, N. Y. 10017 


Angus MacBeth; Esa. 

Assistant United States Attorney 
United States Attorney's Office 
1 St. Andrew's Plaza 

New York, N. Y. 10007 


Re: United States v. Wolfson, 66 Cr. 720 
Dear Sirs: 


The voluminous papers filed by petitioner Louis 
E. Wolfson in his petition for a wri. of error coram nobis, 
filed May 16, 1975, leave the unfortunate impression that 
they have been prepared with little familiarity with the 
underlying legal documents on which they are based. This 
creates a situation vastly complicating the burdens in- 
flicted upon the United States Attorney as well as the Court. 


The attorneys for the petitioner are requested to 
file an affidavit with the Court which will be annexed to 
the coram nobis petition and which will state the following: 


1. A conscientious study has been made of 
all the relevant documents referred to in this 
petition. 


2. The points made in the petition which 
have never been previously litigated or adjudicated 
are specified to be the follewing. The list should 
be accurate and complete. 


3. The points referred to in the petition 
which have been the subject of litigation or ad- 
judication are the following. This list should 


ATTACHMENT A (p.2) 


To All Counsel 
Re: United States v. Wolfson, 66 Cr. 720 July 24, 1975 


not cnly be accurate and complete but should set 
forth the spec fic motions, briefs, decisions or 
adjudications in which the points have been pre- 
viously made. 


4. The points relating to the Continental 
Enterprises case are the following. 


5. The points relating to the Merritt-Chapman 
case are the following. 


Unless and until such a further clarifying state- 
ment is made, the Court is constrained to hold in abeyance 
any further consideration of this petition. 


Very truly yours, 


a ae ae eS 


Edmund L. Palmieri 
H. 8. Bi ws 


STATES DISTRICT COURT 


D L ; im , } - 
STHERN DISTRICT OF NEW YORK RECEIVE) 
} 
AUG 2 8 1975 
FENSTERWALD AND OHLHAUSEN 


TED STATES OF A‘ERICA, 


Vv. 
66 Cr. 720 
LOUIS E. WOLFSON, 


eS es 


Defendant. 


PETITIONER'S REQUEST FOR 
RECONSIDERATION OF AND 
SUPPLEMENTAL MEMORANDUM 


ON MOTION FOR ITECUSAL 


v2 st 


On page 2 of its Answer, the Governmen:s states es 
position "no issues exist in the coram nobis petition waich 
would in i Judge Palmieri as a witness." 
This is echoe i x 
Court cannot 
before it in the coram nobis petition, and 


sitate calling the trial judge as a witness." 


As a general 
proposit petitioner wishes to note that it is not the pre- 


rogative of the Government to determine who the petitioner shoulc 


not call as witnesses at an evidentiary hearing. Petitioner has 


aised broad constitutional questions as to due process, the 

ight to counsel, and equal protection of the laws. He has in- 
dicated that he intends to call Judge Palmieri as a witness-- 
something which he cannot do if the Judge is presiding. Only 
time will tell if the Judge's testimony does or does not support 
some of petitioner's contentions. However, no one will ever 
know unless Judge Palmieri recuses himself or is so ordered to do. 

In the next sentence of its Answer, the Government rightly 

points out that "all notions of judicial economy and efficiency 


argue in favor of Judge Palmieri retaining the case since he is 


far more familiar than any other District Court Judge with other 


| issues raised in the coram nobis petition such as the alleged 

|, misconduct of the prosecution and the incompetence of defense 

counsel." It was this same notion of judicial economy and effici-; 

' ency which contribut 3 heavily to the decision that Judge Palmieri! 

| should try the Merritt case as well as the Continental case. Yet 

the conviction in the Merritt case was overturned by the Court 

i of Appeals, and petitioner was tried twice thereafter on the same 

charges. 

It is petitioner's contention that "judicial economy ané. 

' efficiency” should be balanced against due process and the appear-! 

| ance of due process. Judge Palmieri's familiarity with and emo- 

; tional involvement in the facts and the minutae of the two cases 

is one factor that leads petitoner to ask the Judge to recuse 

himself end allow the Petition to be judged by someone not invoived 

in the case for almost a decade. 
Having denied that any issues exist, the Government then, 


_ specifies three issues in which Judge Palmieri might be relevant 


“as a witness. 


The Grand Jury 


Although Judge Cannella's name does appear at the top of 


t the venire, petitioner would like to question Judge Palmieri with 
on ect to any role that he might have played with respect to the 
.empanelling of the tania tunel as well as his role in the placing 
“ of the name of Foreman McRitchie on the jury wheel from which the 
enki was @rawn. Additionally, the gr::4 jury of which Mr. 


McRitchie was foreman handed down only two indictments; petitioner 


-was named as a defendant in both. What-were the circumstances 


; | 
‘under which Judge Palmieri was assigned to both cases? Were the 


‘ . 
assignments by rotation or otherwise? 
i ! 


Judicial Bias and Prejudice 


Petitioner did file an Affidavit of Bias and Prejudice 
' in the Merritt case on May 8, 1968. New evidence of bias and 
prejudice has become manifest since that date; see, for example, 
Judge Palmieri's actions in December, 1968, re petitioner's 
é sentencing in the Merritt case. 
The Government states (p. 5) that: "It is hornbook law 
* that a motion under Section 2255 or a petition for a writ of error 
coram nobis may not be used to relitegate matters already decided." 
| This is echoed on page 6 of the Court's Order. However, the | 
» Government and the Court fail to add the cavaet "except in cases 
of newly Giscovered evidence.” Fuller v. U.S., 182 562, 21S. Ct. 
871. Re Imbler, 60 Cal 2d 554, 35 Cal Rptr 293, 387 P2da 6; 
People v. Goodspeed, 223 Cal App 2d --, 35 Cal Rptr 743; Copeland 
v. State, 242 Ome 290, ‘52d 463; Hawk v. State, 
151 Neb 717, 39 NW2d 561, cert Gen 339 US 923, 94 L ed 1346, 70 
S Ct 612; Alexander v. State, 20 Wyo 241, 123 P 68. 

As to the sentencing issue and Mrs. Wolfson's Geath, the 


» Government complains that "no affidavit is supplied” and at a ; 


[ minimum petitioner must “set out the facts so they can be analyzed. 
: The facts are set out on pp. 87-88 of the Petition, and the Peti- 
tion is verified. To remedy any possible deficiency, there is 

: attached hereto as Exhibit A a letter of Décember 13, 1968, from 

f petitioner's then attorney, William.O. Bittman, of Washington, 

: District of Columbia, to petitioner, setting out the Saete in 


i minute detail. Petitioner wishes to question Judge Palmieri as to’ 


his reasons for insisting on petitioner leaving the bedside of his 


—~ s . 
* @ying wife and coming to New York specifically on December 6, 1968 
| 


' for sentencing--particularly in light of the fact that his co- 
{ 

defendant's sentencing was simultaneously postponed because of 

E illness. i ' 


‘ 


Paul Galvani 


As to Paul Galvani, Judge Palmieri's law clerk, peti- 
f tioner wishes to know his relationship to Judge Palmieri during 
“ the Continental trial which was held after the completion of his 
* clerkship. As we shall @emonstrate, supra, Mr. Galvani played a 
} role in the Continental case as well as the Merritt case. 
he became an Assistant United States Attorney did he discuss 
i either the Continental or Merritt cases with his former employer? 
. On pages 7 and 8 of its Answer, the Government insists 
“ that the only “issues on which Judge Palmieri could be called as 
witness are those relating to judiciai bias and prejudice.” The’ 
makes the long leap to the proposition that “when 
a motion for recusal is made on the basis of judicial bias or 
rejudice it must be supported by an affidavit by a party to the 
and accompanied by a certificate of counsel of record 
28 U.S.C. 144. 
ignores the fact that petitioner wishes to question 
' the Judge on a number of issues outlined supra. It further ignore: 


“that fact that such an affidavit and certificate were filed on May 


8, 1968. Further, petitioner originally addressed his Petition 


to the Chief Judge, asking him under the cited federal and New Yor} 
* coram nobis precedents, to have the case assigned to any judge 


i other than Judge Palmieri; such a procedural request does not come 


28 U.S.C. 144. i 


On page § of the Answer is this statement: 


! 

"Finally, nothing in the statute 
recently, passed on disqualification 
of judges or in the legislative history 
ef that statute would change this con- 
clusion /or lead to any gther conclusion 
on the underlying charges of bias or 
prejudice. 28 U.S.C. §455; House Report 
No. 93-1453, 3, U.S. Code, Congressional 
and Administrative News (93rd Cong., 2d 


Sees., 1974)-” i 


! 


i 


Government appears to be unaware of the very words of the 


Subsection (a) reads as follows: 


“(a) Any justice, judge, 
magistrate, or referee in bankruptcy 
of the United States shall disqualify 
himself in any proceeding in which 
his impartiality might reasonably be 
questioned.” 


! The House Report to which the Government makes reference states 


(at p. 6354): 


"This sets up an objective standard, 
rather than the subjective standard set 
forth inthe existing statute through use 
of the phrase ‘in his opinron'. This 
general standaré is designed to promote 
public confidence in the impartiality of 
the judicial process by saying, in effect, 
if there is a reasonable factual basis 
for doubting the judge's impartiality, he 
shoulé disqualify himself and let another 
judge preside over the case. The language 
also has the effect of removing the so- 
called “duty to sit” which has become a 
gloss on the existing statute. See Edwarés 
v. United States, (5th Cir. 1964) 334 Fred. 
360. Unaer the interpretation set forth 
in the Edwards case, a judge, faced with @ 
close question on disqualification, was 
uxged to resolve the issue in favor of a 
"duty to sit". Such a concept has been 
criticized by legal writers and witnesses 
at the hearings were’ unanimously of the 
opinion that elimination of this “duty to 
sit" would enhance public confidence in the 
impartiality of the judicial system." 


Under this new statutory provision and its legislative 


history, the present instance would appear to petitioner to be a 
‘ 


‘ classic one in which a judge should recuse himself. Not only is 


he reguired as a witness, but also it is a case in which his 


impartiality might very,;reasonaebly be questioned. And, after all, 
te i 


i ¢here are twenty-six regularly sitting judges in the Southern 
! 


District who could handle the petition without bias or prejudice, 
: ' 
actual or apparent. ; 


« 4. Judge Palmie:' 


In aGdition to his order of July 23, 1975, denying 
' Petitioner's Motion for Recusal, Judge Palmieri on July 24, 1975, 
; sent a somewhat unusual letter to counsel of record. Although 
: Judge Palmieri did not make this letter a matter of Court record, 
Petitioner takes this opportunity to do so by attaching it hereto 
as Exhibit B. 
The thrust of the letter is that petitioner's present 
counsel are unfamiliar with the details of all of the enormous 
1 case and the severa: 
an indication thereof, Judge Palmieri points out counsel's failure’ 
to note the name of Judge Cannella at the top of a page of one 
affidavit filed in the Continental case. Counsel, : 
being human, confesses error and apologizes to the Court, However, 
' 
susceptibility to exsror is not confined un ion In his 
opinion of July 23rd (at pp. 6-7), Judge Palmieri makes this flat 
, and unqualified statement: 
---Moreover, as to the alleged “conflict 
of interest”, the former law clerk did 
not participate in the Continental Enter- 


prises case, and thus that claim is not 
relevant to the coram nobis petition. 


i However, some doubt is cast upon its accuracy by an affidavit of 
i Mr. George B. Green of February 12, 1975, which appears as the 


‘very first exhibit appended to the Petition for Writ of Error 


Coram Nobis. Mr. Green states, inter alia, under oath es follows: ° 


H 

"Sometime around the end of March, 
1968, I received a telephone call at 
my home from Mr. Allen of the Securities 
-and Exchange Commission and he told me 
that ,the Wolfson-Gerbert matter was 
coming up for trial and he wanted me to 
come to his office todiscuss the matter 
I toid Mr. Allen that if I were sub- 
poenaed and a court reporter were pre- 
sent I would testify. On or about April 


2, 1968, Mr. Allcn again called me at 
my home and told me that if I would come 
Gown to his office to have my testimony 
taken he would provide a court reporter. 
I told Mr. Allen that I did not wish to 
have my testimony taken except under 
subpoena. On or about April 11, 1968, 
while I was at work I received a tele- 
phone call from Mr. Galvani of the 
United States Attorney's Office who told 
me that it was his understanding that I 
had refused to come to the United States 
Attorney's Office to have ny testimony 
taken or to discuss the Wolfson-Gerbert 
matter unless subpoenaed. Mr. Galvani 
told me words to the following effect, 
"I have no hesitation about calling your 
employer and telling him that you have 
refused to cooperate in the Wolfson-Gerbert 
investigation unless subpoenaed and that 
he strongly suspectec that I had committed 
erjury.” - Not wishing to discuss this 
urther in the presence of fellow employees 
I asked him to give me his number and I 
would call him back within the next hour 
or so. He gave me his telephone number 
and about ten minutes later I called the 
number from a pay station and Mr. Galvani 
answered the telephone. 1 explained to 
Mr. Galvani that making his threatened 
statements to my employer would gain him 
nothing, that it would be extremely 
embarracsing to me and that I would still 
not come down to his office unless subd- 
poenaed. On tonday, April 15, the Senior 
Partner of the brokerage firm where I was 
then employed called me into his private 
office and told me he had had a conver~ 
sation with Mr. Galvani of the United States 
Attorney's Office and that he wanted me to 
immediately go down to be examined. I told 
my employer that I dia not wish to testify 
without being subpoenaed because I felt 
“there wes a confidential relationship between 
myself and Mr. Gerbert who was & former 
customer of mine when I was with another 
brokerage firm and that this investigation 
aid not involve my present employers at all. 
When I still insisted that I would not 
testify without a subpoena I was summarily 
discharged.” 


Furthermore, there is certain correspondence in the 
! 


files of the United States Attorney for the Southern District 
which cests additional doubt on the proposition that Mr. Galvani 


played no role whatsoever in the Continental Case. (See Exhibit C 


, appended hereto). i ! 


| 
‘ 


However, these matters are raised at this juncture, 
not to illustrate the propriety or impropriety of Mr. Galvani's 
role in the Continental case, but rather to show the difficulty 
of absolute accuracy with respect to a record of the size in- 
volved in the Continental and Merritt cases. Questions of 
fact, such as Mr. Galvani's exact role, are normally resolved 
in an evidentiary hearing on the merits, such as the one con- 
templated with respect to this present coram nobis petition. 

However, from Judge Palmieri's letter of July 24th, 
it seems unlikely that an evidentiary hearing can take place. 
The letter recuests a most complex affidavit from all counsel 

record, prestmably including New York counsel, stating, 

er alia, that they have made "a conscientious study...of all 
the relevant documents referred to in this petition.” Certainly 
this would include the zen 1$a: of pages of record, ex- 
hibits, etc., in the Continental case and the three Merritt 
cases, the appeals thereto, etc. For New York counsel who have 
agreed to appear herein merely as lccal counsel for the filing 
and receipt of papers this would be an enormous and unduly 
burdensom: task which would require many months. Furthermore, 


if either Washington or New York counsel have made errors, it 


is clear that they will be pointed our by the Government and 


taken into account by the Court. ° 

The letter of July 21st, however, concludes: 
"Unless and until such a further clarifying statement is made, 
the Court is constrained to hold in abeyance any further con- 
sideration of this petition." Under the new and revised 
version of 28 U.S:C. 144, recusal is automatically required 
“in any proceeding in which his impartiality might reasonably 


be questioned.” [Emphasis added]. Petitioner 


| states es emphatically as he can that c.. s is a proceeding in 
| which impartiality at least might reasonably be questioned. 


Conclusion 


Petitioner requests Juéce Palmieri to reconsider his 
| motion to recuse himself, and requests further that the Petition 
' be assicnedé by rotation to another judge of the District for all 


_ future proceedings. 


Respectfully submitted: 


/ "oS f /\ 
pH % Orger oS. i\ 


BEPNARD FENSTERWALD, JR. 


Fensterwald & Ohlhausen 
910 - 16th St., N.W. 
Suite 600 

Washington, D.C. 20006 
Tel: (202) 223-1667 


ROBERT ULLMAN 


Bass and Ullman 

747 Third Avenue 

New York, N.Y. 10017 
Tel. (212) 751-9494 
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Decenber 13, 1968 tt (ote~weee 


ante e teeeee 


Mr. Louis E. Wolfson 
GuGG North Bay Road 
Miami Beach, Florida 


Dear Lou: 


Pursuant to our conversation of this ds 
and I ere furnishing you the following information 
onfidential and private use. 


-e, Austin 
2 for your 


Early in the afternoon on Monday, December 2, 1958, 
Dr. Harold Rand called me and told me thet your wite's con- 
dition had teken a drastic turn for the worse, an? he doubted 
that she could now live more than two more weeks. Dr. Rand 
hed called me curing the prior week; expressed his concern 
sbout Mrs. Wolfson's condition, and said he would call me 
Monday with an up-to-cate report. 


Dr. Rand asked me if it would be proper for diim to 
call Judge Palmieri in New York in light of the tencing 
then set for Friday, December 6. I told hin that Secause 
of the nature of this information it was important that 
Judge Palmieri be informed, and I thought it w ulé be ap- 
propriate for him to Commuticute this initurinetion Zirectly 
to the judge. Apparently, Dr. Rand attempted to contact 
the judge but was unable to do so as the jucge called me 

ater that afternoon and skec if I knew why Dr. Zend was 
caliing him. , 
I informed the judge that I had 
fanilier with trs. Wo 


on e zay to cey 
basis. and I =2e discus- 
sed this m use of the 
importance of this Rand 
should communicate ntioned 


Nr. Louis —[. Wolfson ; -2- December 13, 1968 


to the judge that since Nr. Wolfson does not fly, if the 
sentencing remained set for lriduy there was a distinct 
likelihood that Ms. Wolfson would die during the perind 
of his absence. The judge asked me if I thought the 
sentencing should be postponed. I told the judge that I 
thought the scntencing should definitely be postponed; 
becouse of Mrs. Wolfson's imminent dea 
fact that Mr. Wolfson was very distressed because of his wife's 
condition even though Mr. !'91fson had indicated to me sometime 
Carlier that he was anxious to be sentence 
In response to a question ~/ Judge Palmieri, I told him thet 
Mr. Wolfson does not leave his wife's side and there was no 
coubt in my mind that if he left for Nev York to be sentenced 
Mrs. “olfson would become aware of it. The judge said he 

was very much concerned and distressed about this information 
end told me thet there was no necessity for Dr. Rand to talk 
to him. He stated he would call Paul Grand of the District 
Attorney's Office and have Paul Grand talk to the doctor 
efter which the *.d-e would be in a position to make a 
decision concerni.. the date of sentencing. I indicated to 
the judge that Mr. Wolfson : as planning to depart by train 
Wednesday morning, and I would certainly appreciate it ii 


first, 
th ang second, the 


I could be informed by tomorrow afternoon if the sert---ng 
would be postponed. The judge thanked we for giving |: this 


information and said that he would definitely be in touch 
with me by late tomorrow afternoon. ’ 

Austin received a telephone call from Irwin Sugarman, 
Judge Palnieri's law clerk, on Tuescay morning at approximately 
10:30 A.M. Mr. Sugarman said that he had just spoken with 
Paul Grand with regard to the sentencing in your case. He 
Seic that Mr. Grand hed spcken with Dr. Rand earlier that 
mornii., and it vas his, Mr. Grand's,impression on the basis 
of this conversation that Mrs. Wolfson's conéition hee somewhat 
improved and that Mr. Wolfson wes desirous of “coming to New 
York to be sentenced Friday morning. The law clerk esked 
Austin if he had any information along these lines. Austin 
told him that he would contact you, ciscuss the matter, ang 
then call the law clerk back. You will recall that Austin 

Cid speak with you Tuesday morning and, after a lengthy 
discussion, it was decided that it would be best for all 
parties concerned if you remained in Florida and did not 

come to New York for sentencing at this time. Austin told 

you that this information would be passed slong inmeciately 

to Jucge Palmieri’s law clerk. : 


- 


ed as soon 2s possible. 


Mr. Louis LC. Wolfson December 13, 1968 


‘Austin called Mr. Sugarman back sometime between 
12:30 and 1:30 P.M. and told him that there had been no ~ 
significant change in Mrs. Wolfson's condition and that you 


. did not want to come to New York on Friday to be sentenced. 


? 


Austin told the law clerk that you were concerned because 
this matter had been pending for some time and you wanted 

to get it out of the way as soon as possible However, he 
told Mr. Sugarman that if this decision was yours to make, 
you clearly die not want to leave your wife's side at this 
most critical time. Mr. Sugarman thanked Austin for this 
information and szid that he would promptly edvise the judge 
of your position. 


The next time I spoke with Judge-.Palmieri wes at 
approximately 5:15 Tuesday afternoon, December 3. The judge 
informed me that Paul Grand was.on the extension phone.’ 
He then stated that he had been informed, according to Dr. 


"Rend, that Mrs. Wolfson's condition wes a little better than 


the day before. The judge said that he was very distressed 
and disturbed over the decision he had to make but, in view 
of all the circumstances, he felt that the sentencing should 
toke place at 10 A.M. on Friday es originally scheduled. 

I told the judge that I would comnunicate this information 
to you and that you would be in ene York on Friday as ° 
originally scheduled. As you will recail, I then serene 

you end related the above. 


William O. Bittman 


WO8/sr 


a em a th no ee 


UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
66 CR. 720 


LOUIS E. WOLFSON 


AFFIDAVIT OF PAUL 3. GALVANT 


Paul B. Galvani, being duly sworn, deposes and says: 

1. I am an attorney associated with the law firm of 
Ropes & Gray, 225 Frenklin Street, Boston, Massachusetts 
and have been since September 1970. 

2. Between approximately September 1966 and February 
1970 I was an Assistant United States Attorney for the 
Southern District of New York. 

3. I did not participete in the triel, the motion for 
new trial, or the appeal of Louis ©. Wolfson in this case 
(the Continental Enterprises case). In fact, to the best 
of my recollection, the only participation by me in this 
litigation occurred with respect to certain pre-trial 
motions which were heard and decided many months before 


the case went to trial. See 269 F. Supp. 621 (S.D.N.Y. 


1967). 
h, 


George 3. Green were solely in connection with a subsequent 


and unrelated lu.:gation, United States v. ‘iolfson, 66 CR. 


832 (the Merritt, Chapman & Scott case). 
ré . aiven 


COMMONWEALTH OF MASSACHUSETTS 


Suffolk, ss. August 14, 1975 


Then appeared before me the above subscribed, Peul 8. 
é 
Galvani, and made oath that he has read the foregoing 
affidavit, knows the contents thereof, end that the 


statements set fortn therein are true. 
ia y; 
Ve 

Os . Ah, Me ee 
otary Fudiic/ / d 
My Commission Efpire’s: 
ELISA i.:. curEZ, Novary Public 
My Commussion expires No, 22, 2979 
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BERNARD FENSTERWALD, JR., being duly sworn, deposes as 
follows: 

1. As counsel to Louis E. Wolfson, affiant received a 
letter from Judge Edmund Palmieri, dated July 24, 1975, “requestin 
the filing with the Court of a complex affidavit. [The letter is 
appended as Attachment A hereto.] 

2. In an Order dated September 16, 1975, Judge Palmieri 
upgraded his “request” to a "@irection.” The Order concludes with 
the following sentence: "If upon expiration of this period t! 

is 2 continued non-compliance with these directions, the Court 
intends to dismiss the petition.” 

3. There being an implication in the Court's “request” 

“direction” that affiant had not diligently studied the 
in thi , affiant wishes to state that prior to the 


of 


the petition for writ of error coram nobis affiant had 
literally spent more than a hundred hours reviewing the voluminous» 
files which were compiled by petitioner's previous attorneys and 
investigators, and which were gathered in a continuing investiga- 


tion dating back prior to 1970. Affiant also attempted to fill 


gaps in the record by applying for files from the Department of 


ustice, Department of the Treasury, and the Securities & Exchange’ 


Commission under the Freedom of Information Act; however, affiant 
was singularly unsuccessful in this enceavor until the amended 
Freedom of Inxormation Act became effective in March, 1975; as 
Exhibit B hereto explains, certain documents relating to this 
case have never been located by affiant even after a perusal of 
the files of petitioner, those available at the office of the 
U.S. Attorney in the Southern District, the Securities & Exchange 


Commission, and the Court. 


4. Effective compliance with the “request” and/or "direc- 
'tion" would require affiant specifically to review the entire 
Court record in both the Continental Case (66 Cr. 720) and the 

l three trials and appeals in the Merritt-Chapman and Scott Case 

| (66 Cr. 832) in order to assure himself that he had seen the entir 
‘record in both cases. 

5. Despite affiant's firm and oft-repeated position that 


the Court should recuse itself in this matter ‘under the new and 


revised 28 U.S.C. §455, despite the unusual nature of the Court's 


| 
| 
| 
| 


request, and despite affiant's previous lencthy study of the case, : 


| affiant made a new and good faith effort over a full week to 
comply specifically with the Court's unusual "request" and/or 

| “direction.” The detailed reasons why affiant cannot sign the 
required affidavit are set forth in Attachment B hereto. In sum- 
mary, the Court's records are in a complete state of shambles; 


records are literally dumped into thirteen boxes with no thought 


of continuity; many relevant documents are simply missing from the 


Court's files; certain documents are sealed by Order of the Court. 
. And certain other crucial documents, such as the transcript of 

the April 10, 1952 SEC questioning of Wolfson and SEC's complete 
W557 files, have never been produced by the Government; they say. 
that they no longer exist; however, it is affiant's position that 
the law requires that these files be maintained permanently. 

6. A reading of the muddled and limited number of docu- 
ments available in the official Court records in conjunction with 
certain documents only recently obtained by petitioner Wolfson 
under the Freedom of Information Act leads affiant to state that 
there is an additional subject upon which petitioner would pro- 
pose to question Judge Palmieri at an evidentiary hearing on his 
writ of error coram nobis, i.e., the Court's handling of the 
excision of 3500 material. A legal memorandum on this point is 


appended as Attachment C hereto, and affiant requests that he 


read this memorandum as 4 recently discovered adjunct to peti- 


tioner's urging that the Court recuse itself in order that the 


- 
| 
| 
| 
| 
| 
| 


‘petition may be assigned to anotner judge at random, and that 

i Judge Palmieri may be called as a witness. 

7. In making his review of the extant official record in 
the Continental Case, affiant noted a number of additional indicia| 
to show that Judge Palmieri's ex-clerk, Paul Galvani, participated | 


| 
actively throughout the case as an Assistant U.S. Attorney despite, 


the Court's denial thereof in its Order of July 23rd (pp. 6-7). } 
“whe indictment came down on September 19, 1966. Mr. Galvani be- 
" came an Assistant U.S. Attorney on September 21, 1966. His name 


appears on Court documents @s early as January, 1967, and there- 
PP Y 


the Continental and Merritt-Chapman and 


8. In view of all of the above, affiant has consulted 
with petitioner Wolfson and can state that it is petitioner's 
position that if Judge Palmieri now refuses to recuse himself, 
he hopes that he will dismiss the petition of error coram nobis 
' promptly in order that the guestion of recusal may be appealed to 
i the Court of Appeals. 


Further, Affiant sayeth not. 


BERNARD FENSTERWALM. 


Subscribed and sworn to before me this 7th day o. 
November, 1975. 
y * * . Us 
Notary Public 


‘My Commission expires on 


It is hereby certified that a this Affidavit and ; 


Attachments were mailed to Assistant United States Attorney Angus 


McBeth, Office of the United States Attorney for the Southern 
y 


District of New York, United States Courthouse, Foley Square, 


New York, New York 10007, on November 12, 1975. 


UNITED STATES DISTRICT COURT 
GouTnaan DisTaict oF New Yorn 
NEW YORK, N. Y. 10007 
CHAMBERS OF 


EDMUND L. PALMIERI 
DISTRICT JUDGE 


Bernard Fensterwald, Jr. 
Fensterwald & Ohlhausen 
910 16th Street, N. W. 

Washington, D. C. 20006 


Robert Ullman, Esq. 
Bass & Ullman 

747 Third Avenue 

New York, N. Y. 10017 


Angus MacBeth, Esq. 

Assistant United States Attorney 
United States Attorney's Office 
1 St. Andrev's Plaza 

New York, N. Y. 10007 


Wolfson, 66 Cr. 
Dear Sirs: 


The voluminous papers filed by petitioner Louis 
E. Wolfson in his petition for a writ of error coram nobis, 
filed May 16, 1975, leave the unfortunate impression that 
they have been prepared with little fa.iliarity with the 
underlying legal documents on which they are based. This 
creates a situation vastly complicating the burdens in- 
flicted upon the United States Attorney as well as the Court. 


The attorneys for the petitioner are requested to 
file an affidavit with the Court which will be annexed to 
the coram nobis petition and which will state the following: 


1. A conscientious study has been made of 
all the relevant documents referred to in this 
petition. 


2. The points made in the petition which 
have never been previously litigated or adjudicated 
are specified to be the following. The list should 
be accurate and complete. 


3. The points referred to in the petition 
which have been the subject of litigation or ad- 
judication are the following. This list should 
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To All Counsel 
Re: United States v. Welfseor, July 24, 1975 


not only be accurate and com ‘ete but should set 
forth the specific motions, briefs, decisions or 
adjudications in which the points have been pre- 
viously made. 


4. The points relating to the Continental 
Enterprises case are the following. 


5. The points relating to the Nerritt-Chapman 
are the following. 


Unless and until such a further clarifying state- 
ment is made, the Court is constrained to hold in abeyance 
any further consideration of this petition. 


Very truly yours, 


ne BOE i 


Edmund L. Palmieri 
Uv. S&S. D. J. 


MEMCRANDUM ON AFFIANT'S INABILITY | 
TO SISN AFFIDAVIT AS REQUIRED BY COURT | 


In in effo.t to comply with the Court's specific toe 
of September 16, i575, affiant came to New York and atte:pted to | 
‘ locate t) omplete official Court record in these cases in order | 


“to make a “conscientious study” thereof. 
Upon application to the Office of the Clerk of Court, 

\affiant was informed that all of the records in the Continental 

' Case were stored at the Federal Records Center, Buiding 22, Marine 
‘Military Ocean Terminal, Bayonne, New Jersey. However, upon arri-| 
: val at this Center on Sepvtember 29, 1975, affiant was informed 
‘that, although the records in the Continertal Case were normally 

_ stored there, they had all been checked out to Judge Palmieri and 
were no longer in New Jersey. 

When affiart inquired of the Judge's clerk, Mr. Joseph 

"Schmidt, he said that he did not believe that the Judge had the 
records and suggested *at affiant recheck with the Clerk of Court. 

Upon checking with Ms. Rose Fugnetti of the Clerk's Office; 

" affiant was informed that Mr. Angus McBeth, an Assistant U.S. 
' Attorney, had the Court records iss both the Continental and Merritt 
Chapman and Scott Cases. 

Mr. McBeth Gid indeed have the records and graciously per-! 
mitted affiant to study them in his office from September 30 to 
October 3, 1975. The records were contained in thirteen (13) boxes, 

. numbered 32832-37 and 230455-230462. [An inventory of the aces 
of these boxes is contained at the end of this memorandun.] 

A check of the contents of the boxes against the docket 
entries in the cases indicates that a large fraction of the record 


| 


in each case no longer appears to be extant in the Court's records. 


| 
| 
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A docket entry of 5-24-68 is as follows: 


Filed Memo: Records produced by Asst. U.S. 
Atty. Paul Galvin [sic) are placed in the 
custody of the Clerk of the Court. Clerk 
to keep record of who uses these records.- 
PALMIERI. 


Another entry of the same date is as follows: 


Filed Memo: I have recieved from Clerk of 
Court the records which were the subject of 
a direction of Hon. Edmund L. Palmieri, on 
May 24, 1968. They are in my office, Room 
34A. Paul B. Galvani. 


‘These records, whatever they may be, were not in the files avail- 


lable. Affiant could find no record indicating that Mr. Galvani 
returned the fi.es to the Clerk. 
Additionally, Ms. Ann Thompson, Room 602, advised affiant 


i that there were still a large number of sealed files in the vault 
{} 


ze both cases, but that she could not locate the relevant records 
| relating to such sealed files. 

i From the records available’ in the Court's files, affiant 
| believes that the following points have not been previously liti- 
' gated or adjudicated: 

a) The intimate relationship between the foreman - 
of the grand jury and the Assistant U.S. Attorney who 
presented the case to the grand jury; 

b) Was there an "enemies list" in SEC in the early 

if so, was defendant Wolfson on suc) a list; 
The perjurious testimony to the grand jury of 
SEC employee Stuart Allen; 

ad) Did the grend jury take a formal vote as to 
a true bill; 

e) Witness George B. Green was subitcted to 
threats and fired from his job; 

£) The jury was deliberately mis)cad as to 
defendant's role in an SEC investigation of Capital 


Transit in 1950-52; 
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g) Ineffective assistance of counsel; 

h) Propriety of Attorney Glickstein appearing 
before grand jury and answering questions; 

i) Possible conflict of interest on part of 
Assistant U.S. Attorney Paul Grand; 

j) Possible conflict of interest on part of 
Mr. Arthur Liman; 

k) Possible conflict of interest on part of 
Mr. Milton Gould; 

1) Impermissible prosecutorial purpose. 


From the records available in the Court's files, affiant 


; believes that the following points have been previously litigated 


"or adjudicated: 
a) The intimidation of witness Henry Steger; 
b) Discriminatory prosecution; 
c) Change of venue; and 
ad) Judicial bias and prejudice. 

There are at least three points which affiant believes 
have been previously litigated but only in part, and which became 
more important in view of the recently discovered evidence under 
| the Freedom of Information Act: 

a) The exact method or manner in which both the 
Continental and the Merritt-Chapman and Scott Cases 
originally got assigned to Judge Palmieri; 

b) Use of perjured testimony; and 

c) The conflict of interest of Paul B. Galvani. 

It should also be noted that it is petitioner's view (as 
| stated in his petition) that his constitutional right to a fair 
‘trial was not denied by any one particular "point", but that the 
: totality of the denials clearly adds up to a lack of due process 


i, under law. Therefore, in petitioner's view, whether a particular 
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“point” has been adjudicated, not adjudicated, or adjudicated in 

) part, is not governing. It is the totality of circumstances which 

should govern. 

! As to points 4 and 5 of the Court's letter of request of 

July 24, 1975, affiant does not find it feasible to assign most 

' "points" to either the Continental Case (66 Cr. 720) or the Mer- 

yxritt Chapman and Scott Case (66 Cr. 832) exclusively, as most 
apply in one degree or another to both cases. Not only 


frequently and explicitly admitted by the Court in its 


handling of the two cases [see, for example, 269 F.S. 621], but 


also the physical records of the two cases are intertwined fron 
i; their inception. 
An inventory of the Court's files in the Continental and 


man and Scott Cases follows: 


ee ee ee ee we 


INVENTORY GT RECORDS IN 


; 66 CR 720 AND 66 CR 832 
ti 


'Box WO. 32832 (9073633) 
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Transcript Sept. 15, IP, 19, 20, 21 of 1967 (p.881-1720). | ; 

e Sept. 27 -do- (p. 2096-2294) - | - 

Juégment vs- Wolfson, filed Nov. 28, 1967. 

Judgment vs. Gerbert, filed Nov. 28, 1967. | 

Miscellaneous exhibits relating to the Harding-Jones Paper 
Co., dated September, 1968. 

Notice of Motion for New Trial, filed Oct. 9, 1968. | 

Affidavit of Paul R. Grand, Gated Nov. 5, 1968, filed 
Nov. 6, 1968. ° 

Motion for Discovery and Inspection, iated Nov. 7, 1968 
filed Nov. 8, 1968, with Memoran m of Points and 
Authorities. 

Government's Proposed Findings of Fect, dated Nov. 25, 1968, 
filed Dec. 3, 1968. 

Judge Palmieri's opinion in denying Motion for New Trial; 
Order dated Dec. 2, 1968. 

Affidavit of Thomas W. La Venia, filed Dec. 3, 1968. 

Afficgavit of Edgar Brennez, filed Dec. 3, 1968. 

affidavit of A. Mittler, filed Dec. 3, 1968. 

Affidavit of Wm. Bittman, filed Dec. 3, 1968. 

Movant's Response to Government's Proposed Finding of Fact, 
filed Dec. 3, 1968, submitted by Krier and Bittman. 

Notice of Appeal dated Dec. ll, 1968. 

Stipulation on Appeal, signed Jan. 20, 1969. 

Certification of Record, filed Jan. 20, 1969. 

Gerbert Bond of $500,000, filed Jan. 21, 1969. 

Order of District Court affirmed by CCA, entered &/8/69. 

Bill of Costs, dated Aug. 29, 1969, filed Oct. 1, 1969. 


Undated: 


Supplemental charges to jury on behalf of Gerbert. 
Miscellaneous Correspondence. 


| 
1 
1 


Box NO. 32833 (9073634) 


|: 

| Transcripts: Sept- 6, 1967 

i Sept. 1967 
ti Sept. 1967 
fi Sept. 1967 
| Sept. 74, 1567 
: Sept. , 1967 
i : Sept. 

Oct. 

Nov. 

Nov. 


‘ 


BOX NO. 32834 (9073635) 


Transcripts as follows: 


Oct. 5, 1966: Arraignment (Judge Bryan). 

Nov. 30, 1966: Arguments on Motions re Bill of Parti- 
culars and Change of Venue (Judge T: 

May 25, 1967: {All off the record). (gudge Cannella). 

Aug. 14, 1967: Setting trial date for Merritt-Chapman 
and Scott Case (Judge Canne a). 

Aug. 14, 1967: Pre-trial Conference in Continental 
Case (Judge Palmieri). 

Sept. 5, 1967: Pre-trial Conference (Judge Palmieri). 


" BOx NO. 


Sept. 


i; BOX NO. 


32834 


13 
14 


6, 


27, 


28, 


7, 
12, 


32835 


1967 


(9073635) [continued] 


, 1967 


) 

) 

) 

) Trial Transcript (in part) 
) 

) 

) 


Argument on Motions for New Trial. 

All motions denied - sentencing 
set for 11/28/67. 

Argument (Bedell) on Motion to set 
aside based on American Motors 
matter. 

Motions for New Trial and Postponement 
of Sentencing denied. Sentencing 
took place on this date. 


1967 


1967 


1968 


1968 


Evicentiary Hearing 


(9073636) 


Transcripts as follows: 


Jan. 
Apr. 
Apr. 


Sept. 
" 


Nov. 
Nov. 


BOX_NO. 


31, 
7, 
24, 


15, 


7, 
12, 
13 
20 


32836 


1967 


1967 rgument on Motions (Judge Cooper). 
Argument about trial date 
Motion on Composition of Grand Jury 
Motion on Names and Addresses of 
Witnesses 
Motion on Chance of Venue to Florida 
lotion on Armstrong's Handling of 
Prospective Defendants Before Grand 
Jury. 
Substantive Legal SEC Issues 
-cdo- 


1967 


1967 


Trial Transcript 


1968 Setting date for evidentiary hearing. 
1968 : ; 
vs Evidentiary Hearing 


(9073637) 


Transcripts as follows: 


Nov. 


7, 
13 
15 
18 
19 


1968 Setting date for evidentiary hearing. 


Evidentiary Hearing 


| 
| 


(Judge Palmier: 


| 
| 
| 
| 
| 
| 
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BOX NO. 230455 


Sept. 19, 1966 : Indictment (original and copies). 

Oct. 14, 1966 : Gould Affidavit re Bill of Particulars 
and other matters. 

21, 1366 : Notice re Motion on Removal to Florida, 
to be called up Oct. 31, 1966. } 
(With attached affidavits and exhibits 

30, 1966 : Armstrong Affidavit in Response to 
Defendants’ Motion for Chance of 
Venue or Continuance and a Bill of 
Particulars, plus 6 exhibits. 

Opinion of Judge Tyler on Defendants’ 
Motions re Bill of Particulars, 
Change of Venue. 

Notice re Motion to Dismiss on 5th 
Amendment Grounds, to be called 
up on April 17, 1967. (With 
attached affidavits and exhibits). 

Bill of Particulars. 

Notice re Motion to Dismiss because of 
Grand Jury Selecticoen and Composi- 
tion, to be called up on April 17, 
1967 with attached exhibits and 
affidavit. See Cannella - Also 
Kunstler depositions in Naphtali 
case. | 

Notice re Motion on Names and Addresses 
of Witnesses, to be called upon '! 
April 17, 1967. (With attached ' 
affidavits and exhibits). : 

Apr. 10, 1967 3 Notice of Motion re 1)no offense and 
2) unconstitutionality vague 
(Filed 4/10/67). 

Apr. 13, 1967 : Amended Bill of Particulars. 

“April 24, 1967 : Affidavit of Armstrong in Opposition 
to Defendants’ Motion to Dismiss 
and Change Venue. Filed May 18, 
1967. 

May 18, 1967 : Judge Palmieri dismissed various pendin 
motions re 1) selection of grand 
jury; 2) conduct of Armstrong before 
grand jury; 3) demand for list of | 
witnesses; 4) transfer of trial to 
Florida; 5) dismissal of substan- 
tive counts; 6) dismissal of indict- 
ment. 

19, 1967 : Amended Bill of Particulars. Filed on 
Aug. 30, 1967. 

22, 1967 : Notice of Motion re Newly Discovered 
Evidence to be heard Nov. 27, 1967.) 
Affidavits and Exhibits attached. | 

28, 1967 Wolfson Notice of Appeal. 
} 
| 


28, 1967 : Sentencing of Gerbert. 

28, 1967 : Sentencing of Louis Wolfson. 

28, 1967 : Sentencing Transcript 

28, 1967 : Bond of $850,000. 

, 1967 $ Notice of Appeal, signed Gould. 

1S, 1968 : Afficéavits of Armstrong, dated Feb. 27 
and Mar. 16, 1967, are made part 
of formal record. 

9, 1968 : Appearance of John J. O'Lear, Jr. 

25, 1968 : Proposed Findings and Conclusion by 
Wolfson and Gerbert. Filed Dec. 3, 
1968. 

27, 1968 : Movants' Response to Government's 
Proposed Findings of Fact in 
Exhibit 21 Matter. 
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' BOx 230456 


Primarily-Motions Papers. 


BOX 230457 


CCA Volumes I, II, IV, X, XII, XIII, XIV, XX, and XXIII. 


|, BOX 230458 


Transcript of 5/11/67 (Judge Cooper) re technical legal 
matters in indictment, etc. 
Transcript of 4/23/68 re discovery. 
Legal Memo of 8/6/68 by Kosow objecting to the Government's 
requests to chance. 
Transcript of 12/6/68 - Sentencing of Wolfson. 
Transcript of 6/28/71 re assignment of 2nd trial to Judge 
Wyatt as a result of Simon case. 
Notice of Motion of 8/24/71 by Staub for severance and other 
purposes. 
Notice of Motion of 8/30/71 by Wolfson adjourning trial date. 
Order attached. | 
Motion of 8/30/71 of substitution of E.B. Williams es | 
Wolfson's attorney. ; 
Notice of Motion of 9/8/71 of Gerbert for severance and ' 
dismissal of Counts I and III. Order attached. 
Notice of Motion of 9/10/71 of Kosow for acquittal or 
severance. 
Notice of Motion of 9/10/71 by Kosow for scientific tests to | 
be made. Order attached. 
Affidavit of Harold McGuire, dated 10/1/71 responding to ' 
pretrial motions. i 
Notice of Motion of 10/6/71 by Wolfson for acquittal as to 
Count I. Order attached. | 
Reply Memo of 10/6/71 of Gerbert re pretrial motions. 
Reply Memo of 10/8/71 by Kosow re disclosure. | 
Notice of Motion of 10/10/71 of Kosow for dismissal of | 
indictment because of amendments. Order attached. j 
Order of 10/18/71 denying Wolfson to have other's motions | 
apply to him; right to file in ten days granted. } 
Letter of 10/21/71 from Califano to Judge Wyatt re conflict. ; 
Notice of Motion to sever Gerbert, 10/22/71. | 
Order of 11/1/71 denying Gerbert's second motion to Sever. 
femo of 11/10/71 of Wolfson in support of motion to supple- | 
ment the record. 
Notice of motion of 11/10/71 by Wolfson to supplement the 
record. | 
Statement of 11/30/71 by Gerbert re Wolfson's Motion to 
supplement the record. | 
Transcript of 12/14/71 ~ Gerbert-Califano matter. Possible |; 
conflict of interest. ? | 
Transcript of 1/24/72 - argument on motion. | 
Trial Transcript of April 21, 1972. 
Trial Transcript of April 26, 1972. , : 
Transcript of 5/25/72 re assignment of third trial to Judge 
Wyatt. f | 
Transcript of 8/21/72 re trial date. F | 
Transcript of 9/11/72 re dismissal of a subpoena, motions H 
for acquittal, etc. } | 
Transcript of 11/30/72 - Resentencing of Gerbert. | 
Transcript of 11/30/72 - Resentencing of Wolfson. 
Rifkird letter of 12/7/72 re pre-sentencing report on Kosow. 
Wyatt order of 12/7/72 rejecting Kosow request for another 
judge, since he had not tried Kosow previously. \ 
Transcript of 12/8/72 - Kosow asks for new judge. 
| 
| 
| 


ee 
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Undated Files: 


Documents relating to voir dire of petit jury. 

Memoranda re dismissal of indictment. 

Memorandum of Law re resubmission of Rittmaster's testimony. | 
Vol. XI of record to CCA - Transcript pp. 2750-3064. 


BOX 230459 


Exhibits A thru Q-7 to Alenstein Affidavit of Jan. 5, 1967 
in support of Motion forChange of Venue. 
Transcript of Trial - 7/11/68 
Transcript of Trial - 8/1/68 
Objections of 8/6/68 by Kos.ow to Government's requests to 
charge. 
Gerbert's Proposed Questions on Voir Dire - 4/1.2/72 
Wolfson's . 7 * ‘ - - 4/13/72 
Vacation of subpoena vs. John Morley - 4/14/72 
Vacation of subpoena vs. Archibald Kleven - 4/14/72 
Government's Proposed Examination of Prospective 
Jurors - 4/17/72 
Memo in support of Gerbert's Motion for Acguittal as 
to Counts IV & V, filed 4/17/72. 
Memorandum re instructions of Wolfson and Gerbert - 4/28/72. } 
Gerbert's additionalrequests for instructions - 5/1/72. 
Wolfson's additional requests to charge ~ filed 5/4/72. 
Supplemental Requests to Charge by Gerbert, dated 
filed Oct. 3, 1972. 


Undated Files: 


Defendant Gerbert'’s request to charge. 
Government's Request to charge. 

Kosow's additional requests to charge. 
Kosow's request to charge. 

Court Exhibits Nos. 1, 5, 7, 8, 9. & ii. 
Miscellaneous statistical exhibits. 

CCA Vol. XXVI. 

CCA Vol. IX. 


BOX NO. 230460 


BOX NO. 230461 


Transcript of Hearing of May 2, 1968. 

Trial Transcript of June 17, 19, 21, 26, 27, 1968. 
Trial Transcript of July l, 2, 30, 31, 1968. 
Trail Transcript of Aug- 5 and 7, 1968. 
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BOX NO. 236462 


Transcript of Hearing - 2/26/68 (primarily re discovery) 
ss ai ° - 4/24/68 
- < = - 5/24/68 
Trial Transcript - June 6, 18, 20, 21, 24, 26, 27, 28, 1968. ! 
= = - July 25, 26, 29, 1968. 


i, 
° ° - Aug. 6, 1968. 


BOX NO. 230463 


CCA Volume 


Hearing Transcript - Jan. 31, 1967 (Judge Cooper) 
-do- - Feb. 26, 1968 (J:udse Palmieri) 
-do- - Apr. 23, 1968 (Judge Palmieri) 
-do- - May 3, 1968 ( -do- ) 
Trial Transcript - June 19, 1968 (Juége Palmieri) 
-do- - June 24, 1968 jio- 
-do- - July 11, 1968 -do- 
Hearing Transcript-Jan. 21, 1969 -do- 
-do- - Oct. 13, 1971 (Judge Wyatt) 


j 
| 
j 
LEGAL MEMORANDUM ON EXCISION | 
OF 3500 MATERIAL | 
It should be stated at the outset that this memorandum is 

| being filed at this late date only because certain key documents 


were only obtained and analyzed in the summer and fall of 1975,° 


‘ shall be described below, came from SEC files labeled W525, an 


investigation of the old Capital Transcit Co. of Washington, D.C. 


\ 
| 
| 

under Freedom of Information Act requests. The documents, which | 
| 
' 
{ 
‘ 


' It is petitioner's position that these SEC documents, many of which 
are missing, are directly relevant to issues raised in the sciginad 
petition for writ of error coram nobis. It was only unusual dili- 
gence, not lack thereof, which permitted petitioner to discover-~ 

although some eight years after his trial--that, if crucial mate- 

rial had not been excised from the 3500 material, he probably 


never would have been convicted and sent to jail. 
IMPORTANCE OF MORLEY AND "EXHIBIT 21” 


Throughout the whole very lengthy history of the Continen- 
tal Case, it has generally been conceded by both sides that a 
single witness, Mr. John Morley, and a single trial exhibit, 
| "Exhibit 21", an eight-page memorandum dated October 16, 1950, 
spelled the difference between conviction and acquittal of peti- 
, tioner Wolfson. 
Morley was important because he had been chief stock 
broker to defendants Wolfson and Gerbert for many years prior to 
| the grand jury investigation and indictment in 1966. He was a 
’ star Government witness, not only before the grand jury, but at 
the trial itself. To emphasize the importance of Morley, the 


following excerpt is from the Court's charge to the jury: 


There is that conversation with Morley. Because 
in this case-and there is no hiding the fact that 
Morley is a very important witness, because a great 
many details of significance have been testified to 
by Morley and denied flatly by the defendants. 

You have to decide-it is going to be one of the 
important responsibilities you will have in this 
case, to decide whether you believe Morley on the one 
hand or whether you believe Gerbert or Wolfson on the 
other hand, because depending upon which one of these 
witnesses you Lelieve it will take you a considerable 
way on the road to deciding the controverted issues 
in this case. 

You will remember that Morley testified that in 
1958 he had a conversation with Wolfson. It wasn't 
apparently a particularly pleasant conversation. 

Over the application of the registration requirements 
on his stock in Americar Motors Corporation and that 
in the course of th* sreument (2557) Mr. Wolfson asked 
Mr. Morley if he . ght: his lawyers were better than 
Wolfson's. Mr. Wo..son denies this conversation ever 
took place. Mr. Morley was quite specific about that 
conversation, what led to it, what was said, and what 
he warned Wolfson about. Wolfson denies it. 

There you have one of the many points of conflict 
between Morley and these defendants, and you will have 
to resolve these conflicts. 


Thus, one of the key questions for the jury was to weigh 
Morley's credibility as against petitioner's. 

The direct testimony on the Morley-Wolfson conversation 
re Americ 1 Motors stock was given on September 12, 1967, at pp. 
377-386 of the trial transcript. 

Immediately following Morley’s direct examination, the 
Court disposed of the "3500 material" with respect to Morley, 

| the most important document being Exhibit 3504A, the 105-page 
transcript of a formal and sworr ession that the SEC had with 
| 


Morley on October 18, 1965. Pages 464-469 of the trial transcript} 


relates to this matter of excision. The prosecutor requested 


the excision of pages 2, 5-9, 12-36, 41-50, 78-93 and 95-105. 
The Court agreed to all of the excisions except that of page 3, 


which stated in part that Morley was represented by counsel. 


j 
| 
| 
| 


Thus, in summary fashion, did the Court permit the excision 
| 
of extremely important pages of a key document which was central’ 


j 


| 


to the entire case. The decision to agree to the excisions was 


wrong on its face because it hid from the defendants the fact that 
Morley had testified in 1965, inter alia, about American Motors 
;not only falsely, but in a manner which completely contradicted 
‘his testimony that very day in Court. 

| As Morley's testimony at the trial shows, his excised SEC 


testimony was clearly perjurious on a crucial point: Morley and 


A. M. Kidder handled a high volume of Wolfson's dealings in Ameri- 
1 

can waa If the Court in fact read the material which it 

permitted to be excised, it is difficult to see how it could have 

permitted the excision of page 86. With i i h.iad, the defense 

' could have destroyed Morley's credibility in the eyes of the jury, | 

particularly with respect to the American Motors matter--something 

which the Court in its charge said was key to the jury's decision. | 
Before going onto the importance of other excised material, 

| 


it should be noted that copies of the excised and sealed pages 


were obtained by different attorneys for Wolfson during the 


Merritt-Chapman and Scott Case. 


IMPORTANCE OF EXHIBIT 21 
The most difficult point in the Government's case was to 
show knowledge of the details of the relevant SEC requirements 4s 


to registration on the part of defendants Wolfson and Gerbert. The 


| 
| 


It should also be noted in passing that Morley's statement 
in 1967 that his brokerage in American Motors for Wolfson | 
stopped on January 7, 1958, was also perjurious in that he 
handled American Motors stock for Wolfson after this date. 
However, as Wolfson's entire files on American Motors were } 
in Florida, defense attorney Gould was unable to cross-examine 
Morley on this to test his credibility. The question of the 
accuracy of Morley's testimony and the question of the 
fairness of allowing introduction of substantive evidence 
relating to American Motors were presented to the Court in a 
motion for a new trial argued by Attorney Bedell, who was 
unaware of the excisions re American Motors; the motion was 
denied forthwith by the Court. 


Government relied heavily on a single witness, Morley, in construc- 
a case for “warnings” and "guilty knowledge.” However, to 

buttress their case, the Government sprang an obscure rebuttal 
witness, John Duncan. Mr. Duncan was an elderly man, long retired, 
and with exceedingly poor sight. His role was to identify a memo-,| 
randum of a conversation between defendant Wolfson and SEC lawyer, | 

| 
Mr. E. Russell Kelly, long since Gead. The conversation took place 
on October 16, 1950, some seventeen years before Duncan cestifies. | 
Yet, Duncan, who had retired from the SEC, was denied the right to 
refresh his memory by reviewing the W525 and W557 files. Thus, 
Duncan, who had set in on only @ part of the meeting, verified that 
it had taken place as Kelly described in the memorandum, and pur- 
ported to verify Kelly's signature. 

As Wolfson's lawyers had never heard of Mr. Duncan or the 
memorandum, they were not in a position to effectively cross- 
examine Mr. Duncan. The purport of the testimony was th. , in 1950 
lin connection with an investigation of the Capital Transit Co., 
Wolfson had had a meeting with Mr. Kelly who explained the require- 
ments for registration under the SEC Acts. Again, Wolfson's 
lawyers were taken by surprise and incapable of putting Duncan's 
testimony and Kelly's memorandum in context. Had they been put 
in context then--as we have managed to do since and are prepared 
to do in detail at an evidentiary hearing and by use of Government | 
documents--the testimony would have been worthless, as Wolfson had. 

| 
not sold any unregistered Capital Transit stock and the meeting in' 


fact related to “manipulation” and not to "registration", all of 


which was well known to the prosecutors. In fact, petitioner 


' 
i 
| 
i 
| 
' 
} 


Wolfson and a colleague, Doran Weinstein, voluntarily came into 
the SEC to discuss rumors of stock manipulation in stock of the 
Capital Transit Company of which they were principals. Wolfson 


was not under investigation at that time. 
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However, the point again is that, if the Court had not 
agreed to the excision of crucial parts of Morley's 1965 SEC 
) transcript, Welfson's attorneys would have been prepared for the 
surprise testimony of Duncan, because the SEC specifically examine 
| Morley with respect to the 1959 Capital Transit investigation. 
| For example, at page 89 of the transcript, we have this exchange 
| between the SEC and Morley: 
Q. I want to show you this document from our 
files which is on the letterhead of A. M. Kidder 
and Company, dated November 1, 1950, and it is an 
important memorandum to partners, branch office 
managers and registered representatives and depart- 


ment heads re violation of Act of 1933. 


I wonder if you recall seeing that memo- 
randum? 


A. Yes, sir. 

Q. Did that memorandum come about as a result 
of the Commission's inquiry into transactions in 
Capital Transit Company? 

A. It might have. 
And earlier (at p.88) the SEC showed Morley another of 


| its documents: 


dating back to January 11, 1951, addressed to A. M. 
Kidder and Company, and I am referring to sales of 
Capital Transit stock for the account of Saul Wolfson, 
Cecil Wolfson and Sam, and something called the 

WYG Venture, and ask you if that refreshes your 


} 
Q. I want to show you a letter from our files | 
recollection to any transaction? | 


A. Sure, that was only 6,984 shares, and it was | 
scattered among all of them, over that year, and I am | 
quite sure that the SEC had checked that. 

In fact, I see this addressed to then at 

1 Wall Street, and I didn't know about this letter. 

So evidently New York handled the whole thing with 
the SEC. | 
Copies of these letters out of the SEC files, which were | 
shown to Morley in 1965, were unknown to defendants at time of | 
i trial; and they are both centraltothe testimony of both Morley | 
and Duncan. Copies of these letters, which were obta’::d by | 
| 
' Wolfson in 1975 under the Freedom of Information Act, are appended: 


| heretc. 


ATTACHMENT C (v.6) 


The November 1, 1950, memorandum, which was shown to 
Morley in 1965 out of the SEC's files, was on A. M. Kidder statio- | 
nery, addressed to “partners, branch office managers, registered 
representatives, and department heads," and signed by A. M. Kidder. 
It was occasioned by the SEC investigation of Morley and A. M. 
Kidder with respect to the trading in Capital Transit stock--an. 
investigation designed as W525 by the SEC. No copy of the memo- 


randum went to Wolfson or his associates, but rather it was sent 


! 
| 
| 
| 
| 


to Morley and his associates. On Page 1 we find the crux of the 


memorandum, as follows: 
Fur‘ .iermore, the SEC may also proceed to revoke 

our registration as a broker-dealer and perhaps re- 

commend criminal prosecution of the partners and 

employees. 

Therefore, in order to protect the firm and 

its customers against violations of Section 5 of the 

1933 Act, it is imperative to have certain factual 

information about our customers and to be familiar 

with what the S.E.C. means by "control" and "“distri- 

bution.” . 
Thus, it is explicitly recognized by A. M. Kidder that Section 5 
is primarily directed toward broker-dealers who, in turn, are to 
protect their customers by seeing that they adhere to the SEC's 
technical requirements for such things as registration. Yet, 
after this explicit warning in 1950, Morley and Kidder continued 
to sell blocks of stock for Wolfson and his associates in various 
"controlled" corporations through the 1950's and into the 1960's, 
apparently in violation of the SEC regulations; however, Wolfson 
became the defendant and Morley, the star witness for the prosecu- | 
tion. And this could not have stood unchallenged except for the 
cooperation of the Court in the excision of 3500 material. If 
defense lawyers had seen Page 89 of Morley's testimony, and the 
reference to the November 1, 1950, memorandum, the whole subject 
of the 1950 Capital Transit investigation would have been opened, 


and the defense would have known of ve Government's hidden recog- | 


nition of the relative "guilt" of Wolt:2*, the defendant, versus 


ATTACHMENT C (p.7) ! 


| 


Morley, the prosecution witness. Morley and Kidder were cited in 
1950-51 for breaking the same regulation for which Wolfson was 
indicted and tried in 1966-67. 

Reference to the January 11, 1951 letter from the SEC 
Cha 4. Kidder was also excised and is more of the same. | 


In effect, it condemns Kidder (i.e., Morley) for the sale of Capi- 


tal Transit stock in violation of Section 5 of the Act of 1933, 


but lets the firm off with 2 slap on the wrist. In whitewashing 
this matter, the Chairman of the SEC had to go over the head of 
the New York nal Office. However, Morley and Kidder were 


future. Wolfson, on the other hand, received no 
: a: ae a oe | 
such warning letter from the SEC, w525 file w formally | 
‘ ¢ 
closed as to Wolfron and Capital Transit on November l, 1950,” with 
i 


no action recommended against Capital Transit Company or Wolfson's. 
associates; Wolfson himself w n under investigation. In his 


summation to the jury, Prosecutor Armstrong harped on this “alse 


ana fraudulent theme, ‘Wolfson got away with it in 1950; you aren’ 


going to let him off again.' Yet, Armstrong knew full well that 
2/ 


Wolfson was not a target of this investigation. 
Had Wolfson and his attorneys been aware of these ~ eces 
of excised correspondence, they would have demanded production of 


them, and then they would have been aware of the whole W525 file 

at a time when it could have been used for their defense--not okehe 
years later in conjunction with a coram nobis. In fact, production 
alone of the two nam di documents would have pretty well demolished| 


That the thrust of the SEC investigation was toward manipula- 
tion and not toward registration is made clear in a letter 
dated Sept. 28, 1950, from E. Russel Kelly to Mr. William 
Green, Regional Administrator in Atlanta; this letter was 
obtained in the summer of 1975 under the FOI act. 


the Government's case. However, it is clear that the prosecutors 


and the Court kept them in ignorance as to the W525 file from which 
the Kelly memorandum was extracted and used so fraudulently and 
3/ 
devastatingly by the prosecution via rebuttal witness Duncan. 
In an evidentiary hearing, petitioner Wolfson would use 
the above as evidence relating to these points: 1) Morley's 


credibility; 2) Wolfson's "non-involvement in the 1950 investiga- 


tion; and 3) excision of 3500 material. Petitioner Wolfson be- 


\ 
| 
| 
| 


lieves that in such an evidentiary hearing, he should have a right 
' 
to ask Judge Palmieri how he could have agreed to the excisions 


of Morley's SEC testimony in view of Morley's immediately preceding 


testimony and the importance attached to the 1950 SEC investigation. 


| 
| 


it is clear now that in the light of the 1950-51 SEC warning 
to Kidder and Morley, and in view of subsequent sales by 
Kidder and Morley of controlled stock through the early 1960's 
the Government could have proceeded criminaliy against both 
Kidder and Morley; they opted to exchange his testimony, much 
of which was perjurious, for a quarantee of immunity. If 
anyone were guilty of a knowing violation of Section 5, it 
was Morley. In this connection, please note another letter 
which was obtained recently under the Freedom of Information 
Act; this from Kidder to SEC, dated Jan. 12, 1951, thanking 
SEC for letting them off with a warning; this letter is also 
appendé hereto. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


-against- 


LOUIS E. WOLFSON 


PALMIERI, J. 

On May 16,. 1975, defendant Wolfson filed a 
petition for a writ of error coram nobis. The voluminous 
pezpers filed with that petition gave the unfortunate im- 
pression that they were prepared with iittle familiarity 
with the underlying legal documents on which they were 
based. In order that this petition not place an improper 
and untoward burden on the United States Attorney and 


this Court, petitioner's attorney was requested to review 


all relevant documents and to submit an afficavit that 


Would greatly clarify the matter. This direction was 
repeated in an Order dated September 16, 1975. 
Petitioner's attorney submitted an affidavit 
dated November 7, 1975. It appears from this affidavit 
that he has made an effort to review the relevant docu- 


ments. However, the affidavit does not satisfy all the 


Ste 


original directions and makes it n ssary to reiterate 
them with 2 slight expansion, 
R 
The first directive required the attorney to 
it an affidavit stating that "a conscientious study 
been made of all the relevant documents referred to 
petition.” The ‘ney says he is unable to do 
so becnuse some of t! Cue e not available. 
Assuming this to be the case, the Court directs that the 
attorney submit an affidavit stating that a ouscientious 
study has been made of all relevant documents referred 
to in the petition thet are available. It should further 
state: (1) which such documents are not available; 
(2) which of these unavailable documents are listed on 
the court clerk's docket sheet as part of the official 
record, and how they are there described; and (3) why 
each of these is unavailable, for example, (a) it is 


missing from the court clerk's files and is not otherwise 
o eS 


available to the petitioner; (b) it has been ordered 


sealed by this Court; or (c) it is not part of the official 
named, which 
d to release it petitioner. 
This will clarify what datmanees if any, are 
actually missing or misplaced. It will assist in the 
location of these documents. And it will help to clear 


this petition of collateral issues. 


~~ i 


It should be noted thatpxtitioner’s attorucy 
has failed to comply with the direction to set forth the 
specific opinions of this Court and of the Court of 
Appeals and the specific papers wherein the matters he 
‘has listed as previously litigated were dealt with. 

The directions further required petitioner's 
attorney to designate which of two cases the aliegations 
ave based on. In Attachment B to his affidavit of 
November 7, 1975, the attorney statcs that “affiant does 
not find it feasible to assign most ‘points’ to either 
the Continental case (66 Cr. 720) or the Merritt Chapman 
and Scott case (G6 Cr. 832) exclusively, as most ‘points’ 
apply in one degree or another to both cases." The 
Court cannot accept this facile attempt to evade its 
directions which had a quite serious purpose. As peti- 
tioner himself noted in his petition, a writ of error 
coram nobis is an extraordinary remedy "for the purpose 
of reviewing, correcting, or vacating a judgient.™ 
Since there was no conviction or judgment in the Merritt- 
Chapman case, a coram nobis petition could not be properly 


availed of in that proceeding. Petitioner 


have recognized this by filing his petition only in the 


Continental case. He nevertheless persists; despite 
the strictures of this Court's Orcer of September 16, 1975, 


in making wide ranging contentions allegedly based on two 


~~ oe 


voluminous records only one of which resulted in a judg- 
ment of conviction. Allegations that relate solcly.to 
the one case cannot properly be considered in a petition 
in the other. Thus it is important that petiticoner cesignate 
which of the two cases his specific allegations relate to. 

A heavy burden is placed on the United States 
Attorney as well as the Court by the petition. The peti- 
tioner has given expression to his desire for a prompt 
disposition, but he must give the Court and the United 


States Attorney effective cooperation by complying with 


the Court's directives which are based upon the Court's 


atteinpt to keep this matter within appropriate and manage- 
able compass. 
It is so ordered. 


_—— aad 


~ ‘ 
ef IAP OLA 
EDMUND L, PALMIERI 

¥.. 8. B..4. 


Dated: New York, N. Y. 
February 9, 1976 


DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


United States of America 


66 Cr. 720 
Louis Ee Wolfson, 


Defendant. 


New York, N. Y¥.- 
FPeoruary 19, 1976 
5:50 pm 


, Room 20035 


Hon. Edmund L. Palmieri, 


District Judge. 
NCES: 


Fensterwald & Onlhausen, Esqs., 
and 
Bess, Uliman & Lustigman, Esqs., 
Attorneys for Louis E. Wolfson, 
Petitioner. 
Bernard Fensterwalk, Jr., Esq. enc 
Robert Ullman, Esq., of counsel. 
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THE COURT= I have here three items: 
an envelope, & 2-page letter cated January 14, 1976 from 
Louis E. Wolfson, 


Pleuse murk these es court's exhibits l, @ 


(Merked Court's exhibits 1, 2 and 35) 
Gentlemen, vetore attending in 

my chambers this afternoon I hec my law clerk hand you 
Court's exhibits 1, 2 und 3, end esked him to have you read 
them before coming before me. 

Have you done so? 

MR. FENSTERWALD: 
these documents previously; 

THE COURT: I am sorry to interrupt you but 
I would appreciate it if you would answer my questions 
first, and then I will give you an opportunity co make 
wretever statement you 


Pid you read ¢) : you came into 


MR. FENSTERF 


THE COURT: ere unsware of the contents 


of these exhibits? 


MR. PENSTERWALD: 


tents, but bec&tuse Oo! r length I €iG not read them 
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before I ceme in, and Nr. Ullman hed not received then 
before. 

THE COURT: Well, why didn't you reed them 
before you came in? I called you in here in order to 
have you read them before you cume in. 

MR. FENSTERWALD: Your Honor, I think that 
one document is 46 single-spaced peézges, and if you would 
like we certainly will read them tefore proceeding. 

THE COURT: Mr. Ullman, did you reed these 
exhibits? 

MR. ULLAAN: Well, while waiting outside, 
your honor, I reac the letter. as I think Mr. Fenster- 
wald indiceted to you, we ure local ccumsel on the mat- 
ter. d not read the 46-page document; I perused it 


quickly. 


T think I understood Mr. Fensterwald to say 


with the subject matter 
wus I can tell your Honor. 
Fensterwhld, what is the 
neture } xtent ¢ "er ferity with this court's 
exnibit 2 and tke attachment: 
MR. FENSTERW.: LD 


of that after it had 
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- name is on the list of addressees there--I do not believe 
it is, but at any event, some time after it was sent to 
the New York Times I did receive a copy of it. 

THE COURT: Your name is not on the list. 
If you want to inspect the list-- 

MR. FENSTERWALD: F I did not think 
4t was, from memory. 

THE COURT: Did you have anything to do 
with the composition of this letter and its attechment? 

MR. FENSTERWALD= Nothing whatever. 

THE COURT: were you surprised when you 
received « copy of it? 

AR. FENSTERWALD: es, your honor, I was. 

THE COURT: You did not feel that you 
owed the Court any duty in connection with the trans- 
mittal of tris? 

MR. PENSTER LD: No, sir. 

TRE COURT=s You have not communicseted with 
me about this letter et any time; is that right? 

Your Honor, I filec @ 


further pleeéing in this case with tre Court after thet 


letter was received, both by you end by me, tut I heve 


not written any letter to urt adout it. 
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otherwise 
3 which I have in 
MR. t Vis : No, sir. 
THE JF Mr. Fensterwald, I regard this 
communication as & scurrilous, libelous communication. 
I would like to have your opinion as to 
whether you agree. 
Your Honor, might I 
on your qestion to Mr. Fensterwald respectfuily, 
THE COURT: Yes. 
That is why I called you here. 
MR. ULLS+N: We were not even awere, and 
I don't think Mr. Fensterwald was, nor I, what the pur- 
pose of the meeting or conference W&aS, although when your 


. 


clerk presentec Mr. Fensterweld with 


MR. TILLMAN: 


answer 
rensterwuld. | 
| 
} 
t 


MUITELEERN DIstkICcl aa ts COURTEOUS: 


but you ere suggesting 
answer it, end if Hr. Fensterwald 
swer it I will accept his dec 
Your Honor, I will attempt 
to enswer it curefully, because this is & serious mutter, 
4s certainly taking it so. 

I think as to whether this document is 
libelous or not involves very serious qiestions of fact 
which I huve no way of resolving. 

The question of whether it is scurrilous 

would séy it is not, 
cht add, your Honor, thet I have 
counselled Mr. Wolfson ageinst any pu statements of 
of the Cour 
asked me once & document is entered 
nal document of aY. might then 


every 


to meke eny public comment He has obviously seen fit 
edvice in at end he did not 


copy of this before re sent it out. 


THE COURT: He sent it to you after. 


no ection with 


ee oe ee ee ee 


respect to the Court. 
MR. FENSTERWs LD: No, sir. 


THE COURT: Anda this hes & postmark dated 


Jecksonville, Januury 14, 1976, end I received it shortly 


thereafter. 

I ask you whether you can fix the approx- 
Jmate time when wee received & copy of this communication. 

MR. FENSTERWALD: | I cannot, sir. I asked 
tne clerk whether I snould bring any particulsr materials 
with me and he said 

I have the general pleadings in this case 
but these of course do not come within that. 

THE COURT: Is it fair to suy that it is 
more chan two or three weeks ago? 

MR. FENSTERWALD: I think Lt would be fair 
to say, your Honor, from my memory thet it certainly wus 
during the month of January. 

THE COURT: Tnhut seems sufficiently clear. 

MR. FENSTERWALD: I am trying to be as 
careful as I can, your Henor--cbviously. 

THE COURT: I regard this communication 
us offensive, scurrilous, libelous and grossly improper. 


I direct you to edvise your client te re- 


. 


frein from sending any further @mmunications to me of 
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any kind or ebout me &«s long as the matter wr. ch is now | 


pending before me is sub judice. \ 
I think I am entitled to deal only with 

you, his fc rmelly appointed attorney. | 
I think I am entitled to regard you as his 

exclusive spokesman, anc I should not be subjected to 

communications coming cirectly from him or to communi- 

cations coming to 7 indirectly by his communicating about 

me with other persons. 

| Now I intend, ane I am advising you fomally 

with respect to the matter that is now sub judice to place 

these in e sealed envelore and to make them a part of 

the proceedings before me as & convmunicetion received 

waile these proceedings are sub judice, which, while 


they heave no relevance to the issues before me, neverthe- 


—<—<—<—— 


less heve some relevance with respect to your client's 
‘ntentions, motivations end actions, and I will make this 


available in the event that this matter should ever com 


0 


before the Court of Appeals, as & sealed document for 
tren to deal with in any manner thet they see fit es 
part of these proceedings. 

I also direct you--I do not think you are 


a member of the Bar or this Court--ere you? 
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MR. FENSTERW:. LD: No, sir. 


THE CQURT: Then I willdirect both of you-- 


my direction to you unfortunately hes less authority than 


my direction to Kr. Ullman, but I direct both of you net 
in the event you come into possession of or knowledge of 
eny communications from Louis E. Wolfson of & similar 
neture, as long as tris matter is sub judice before me, 

J stall expect you to savise me forthwith thereof. 

Al) right, thank you, gentlemen. 

MR. FENSTERWALD= May I meke one request, 
your Honor? Thiet since this record is reasonaoly short, 
that I be permitted tc wait until I get & copy of the re- 
cord before communication this to Mr. Wolfson, so that he 
will see exactly what your Honor set forth. 

TEE COURT: Yes. 

You will have it some time 
tomorrow mornilug. 

MR. FENSTERWALD: And I will forwarc a copy 
to nim et that time. 

TEE COURT: Thank you, gentlemen. I am 
sorry to have @isturbed you fer thistut I felt it was 


necessery- 
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(Recess) 
THE COURT: Gentlemen, you have requested that the 
hearing be resumed after I terminated it, and you waited 


until another hearing was finished so we could resume this 


matter. It is now approximately an hour since we terminated 


the other hearing. What 4s it that you want to say? 

MR. ULLMAN: I thank wei your Honor, and I 
apologize for not reacting more quickly. But there is one 
problem or point at least that I want to bring to your 
Honor's attention with respect to your direction to counsel. 

Your Honor, this has nothing whatsoever to do with 
countenancing the kind of material which came into your 
possession. As Mr. Fensterwald indicated to you, he would 
counsel against it. As an attorney -- 

THE COURT: Against what? 

MR. ULLMAN: Against those kind of communications. 
As an attorney, your Honor, I am opposed to parties 
communicating with the Court, no matter what the subject of 
the communication is. That is why they have attorneys. z 
also disapprove of publicizing matters while they are in the 
course of litigation. That is not the point I wish to raise 
with your Honor at all. Also I have no trouble with your 
Honor's direction that Mr. Wolfson be advised te refrain 
from this kind of communication with the Court. 
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I am a little more troubled with the second part 
of your direction to counsel to advise your Honor of any 
similar matter if it comes into the possession of counsel. 
The only reason I am troubled by it is this, your Honor: 
In effect it is a direction to counsel to turn his client -° 
into the Court for doing something which the Court has 
indicated, to put it mildiy, I suppose, it disapproves of. 
In other words, your Honor, counsel is being directed to 
turn in his client. That is the only thing that does trouble 
me. 5 

— words, if something came ib the 
possession of an attorney while he is representing his 
client, to then have to turn it over to the Court and say, 
"Judge, here is my client, he did something I know you 


don't want him to do, and I am turning him over to you," I 


think is a very difficult kind o° a position to be in as an- 


attorney. 

I .aise it with you only in that context, and I 
would wonder if your Honor might want to reconsider it from 
that point of view. 

THE COURT: I am perfectly willing to leave it to 
your own good judgment. What I have in mind is this: The 
relationship between the Court and an attorney practicing 


before it, particularly with respect to a matter which is 
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sub judice, is a very delicate relationship, fraught with 
all kinds of problems of protocol and formality of every 
kind, procedurally and substantively. 

I am frankly shocked to think that in the midst 
of a matter which is being submitted to the Court on the 
basis of law and facts, to be appropriately argued and 
briefed, the client should » free to overwhelm his counsel, 
say what he pleases to the Judge or to whomever else he 
pleases without restraint, about a case that is pending befor 
the Judge. 

To the extent that he sends these communications 
to persons other than the Judge himself about the case and 
about the Judge, of course that is one step removed from 
displacing his attorney as his representative and communicat- 
ing with the Court over the attorney's head. I agree that 


it presents a slightly more delicate and difficult problem. _ 


On the other hand, depending upon the nature of 


the communication and the person to whom he writes, and the 
nature of what he says with respect to the pending litigation, 
4t may have some relevance to the Court's function in that 
case. I can't tell. It is hard for me to anticipate what 
your client may be planning to do in the future. 

MR. ULLMAN: I think your Honor may have hit the 


on the head as to the problem that I was concerned with, 
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that we don't know what our client may intend to do in the 
future either. And you have indicated your disapproval of 
what he has done. It is one thing to tell the client that 
the Court has directed us to tell you to refrain; 4% is 
another thing that if something comes into our possession, 
to turn over the client to the Court. 

THE COURT: If that is your construction of my 
remark, and if you ever get to the point where you. feel 
that you are being asked to become an informer on your 
client, I relieve you of that responsibility. 

I just want to call your attention to one statemen 
that he makes in this letter addressed to the Editor of The 
New York Times, of which he sent me a copy -- I am referring 
to Court's Exhibit 2 -- in which he says about me and two 
other lawyers that he was railroaded although I knew full wel 
he was innocent. ‘ 

I can hardly conceive of a more offensive remark 
to be made by any responsible person than that a judge 
railroaded an innocent man, knowing full well that that is 
what he was doing. I can only attribute this to your client 
on the basis of his resentment over his conviction for a 
felony. 

I cannot help the fact that he has turned me into 


his personal enemy for reasons I don't understand, since I am 
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not responsible for his associations or the facts which gave 
rise to his indictment or the facts which were adduced in 
evidence against him. Those were matters which came before 
me in the normal course of my functions as judge and for 
which I had no responsibility whatever. 


But I particularly want to draw your attention 


to the fact that he says here: "I can now fully document 


this a: will give them" -- including me -- "an opportunity 
to sue me if I cannot prove these charges. I do not have 
immunity, and I am financially responsible in making these 
serious charges." 

Gentlemen, all I wish to say -- and [{ will say no 


more -- is that I think it would be wise if you discussed 


this letter fully with him and advised him of what his rights 

really are and whether he is correct in making these state-- 
ae 

ments. 


MR. ULLMAN: Thank you very much, your Honor, and 


thank you for your response to the question raised. 
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= Offices 
FENSTERWALD AND OHLHAUSEN 
gO Seatooth Sonvek ev VY Wiaséihs nglan, G SE. ME 


Telephone 202 223-1667 


iC PR seer sessed. fe. 
William G. Oklhausen 
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Gaudon FP Harrison 
Of Counsel 


Hon. Edmund Palmieri 
U.S. District Court 
for the Southern District of New York 
U.S. Courthouse 
Foley Square, New York, N.Y. 10097 


Dear Judge Palmieri: 


In accordance with the Court's direction, counsel has communica 
tc Mr. Louis E. Wolfson the Court's instructions to him as well 
sent him a transcript of the February 19 meeting in Chambers. 
Counsel has again stated f.zcefully to his client that he opposes 
any further such out-of-court statements. 


ed 
as 


Counsel wishes to take this op 
Court either recuse itself or 

in order that petitioner may appeel 
of Appeals. 


Respectfully yours, 


Bernard 


7 


Louis E. Wolfson 
Robert Ullman 
Angus MacBeth 
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UNITED STATES DISTRICT COURT 


SOUTHERN District OF NEw YORK 
NEW YORK. N. Y. 10007 


CHAMBERS OF 
EOMUND L. PALMIERI 
DISTRICT JUDGE 


March 22, 1976 


Bernard Fensterwald, Jr. Esq. 
Fensterwald and Ohlhausen 

910 Sixteenth Street, N.W. 
Washington, D. C. 20006 


Robert Ullman, Esq. 
Bass & Ullman 

747 Third Avenue 

New York, N. Y. 10017 


Angus C. Macbeth, Esq. 

Assistant United States Attorney 
One St. Andrew's Plaza 

New York, N. Y. 10007 


Re: Unite! States v. Wolfson, 66 Cr. 720 


Dear Sirs: 


On February 9, 1976, this Court issued an order 
in the above captioned matter which reiterated portions of 
earlier directions to petitioner's attorney. The order 
specifically required that petitioner's attorney file with 
the Court affidavits which, among other things (1) specify 
which of the two cases, the Continental case (66 Cr. 720) 
or the Merritt-Chapman and Scott case (66 Cr. 832), each 
of the points he raises is based on, (2) state that a 
conscientious study has been made of all relevant documents 
referr d to in the petition that are available, and 
(3) specify (a) which such documents are not available, 

(b) why they are unavailable, and (c) which unavailable 
documents are listed on the court clerk's docket sheet as 
part of the official record. The purpose of this directive 
was to clear this petition of collateral and irrelevant 
issues and to keep this matte: within appropriate and 
manageable compass. 


Petitioner's attorney has sent this Court a letter 
dated March 8, 1976, attached hereto, which is construed 


to be an expression of his intent not to comply with the 
Court's direction regarding the manner in which this case 
should be submitted. 


In view of this non-compliance on the part of 
petitioner's counsel, this Court is constrained to dispose 
of the matter on the merits notwithstanding its unhappy 
posture. Therefore, the United States Attorney is hereby 
requested to make whatever reply he deems appropriate 
under the circumstances within four weeks so that the 
Court can proceed to a disposition of th matter. 


This letter will be entered in the official 
xecords of the Court and should be construed as an order 
of the Court. 


Very truly yours, 
i i 
Se Op DPA 


Edmund L. Palmieri 
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In view of the admittedly “unhappy post ture” of this complicated 
case, petitioner takes the liberty of sugg gesting to the Court 
that, applying the provisions of 28 U.S.C. 1292(t}, it should 
stay proceedings in this matter until an interlocut> appeal 
can be filed on the issue of recusal. Petitioner be. eves 

.that the order denying pet itioner's motion for recusal 
"involves a contr olling question of law as to which there is 
substantial ground for a@ifferences of opinion 

immediate appeal from the order may 

ultimate termination of the litigat 


Respect fully yours, 


Angus McBeth 
robert Ullman 
Louis E. Wolfson 


UNITED STATES DISTRICT COURT 


SOUTHERN Olstricr OF NEw YORK 
NEW YORK, N. Y. 10007 


CHAMBERS OF 
EDMUND & PALMIERI 
DISTRICT JUDGE 


Bernard Fensterwald, Jr., Esq. 
Fensterwald and Ohlhausen 

910 Sixteenth Street, N. W. 
Washington, D. C. 20006 


Re: United States v. 31lfson 
66 Cr. 720 (ELY) 


Dear S.-: 


Judge Palmicri has asked me t: reply to your 
letter of April 8, 1976, and to say that if it is your 
intention to move for an order permitting an interlocutory 
appeal pursuant to 28 U.S.C. § 1292(b), you must do so in 
compliance with the local rules of this court. The sub- 
mission should be made by local counsel, and time for a 
response by the United States Attorney should be allowed. 
Accordingly; Judge Palmieri asks me to advise you that he 
declines to enter your letter in the official records of 
the court or to construe it as a for 1 pleading. 


A stetement on the third pag? of your letter to 
the effect that the United States Attorney should be re- 
quired "to answer the petition on its merits" appears to 
have overlooked the outstanding directions of the Court. 

A directive to this effec ‘s contained in the penultimate 
paragraph of the Court's 1. ‘ter of March 22, 1976, addressed 
to counsel and which explicitly states it is to be construed 
as an order of the Court. 


Judge Palmieri is presently awaiting receipt of 
the United States Atturney’s response to the Coram Nobis 
petition, and he will ruie on it thereafter and in due 
course notwit. ‘tanding the reservations expressed in his 
letter of March 22, 1976, regarding your failure to comply 
with the Court's order of February 9, 1976. 


Very truly yours, 


wih Lv), 

y 

3cseph W. Schmidt 
Law Cierk 


Robert Ullman, Esq. Angus C. Macbeth, Esa. 

747 Third Avenue Assistant U. S. Attorney 

New York, N. ¥. 10017 One -t. Andrew': Plaza 
New York: N. Y. 10007 


UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 66 CR. 720 


AFFIDAVIT 


LOUIS E. WOLFSON 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


Paul R. Grand, being duly sworn, deposes and 


1. I am a member of the firm Poletti Freidin 
Prashker Feldman & Gartner and have been since February 
1969. Between February 196+ and February 1969, I was an 
Assistant United States Attorney in the office of Robert 
M. Morgenthau, United States Attorney for the Southern 
Dis*rict of New York. 


2. On April 9, 1976, Assistant United States 


Attorney Angus MacBeth furnished me with copies of pages 


50 and 51 of a Petition for Writ of Error Coram Nobis on 
behalf of Louis Wolfson and a two page affidavit of Elkin 
Gerbert dated August 29, 1974 (attached hereto as Exhibits 
“A" and “B" respectively) and requested that I submit an 
affidavit in response thereto. I do so in the following 


paragraphs. 


3. The first page of Exhibit"“A"hereto erroneously 
states that I was “one of the prosecutors in the Continental 
case,” the conviction in which Mr. Wolfson now seeks to set 
aside. The chief prosecutor in that case was Michael F. 
Armstrong; he was assisted by Charles Sifton. Mr. Armstrong 
presented both the Continental and Merritt-Chapman cases to 
the Grand Jury with no assistance from or participation by me. 
Nor did I participate in the trial or appeal in the Continental 
case. 

4. I became the chief trial counsel for the 
Government in the Merritt-Chapman case in approximately 
February 19€e because Mr. Armstrong, who was in charge of 
that case, then resigned from the United States Attorney's 
Office to return to private practise and because I was the 
next most senior member of the Securities Fraud Unit. In 
short, my first substantive involvement in either case in 
which Mr. Wolfson was a defendant commenced in approximately 
February 1968, approximately 1-1/2 years after Mr. Wolfson's 
indi~*ment in both cases. 

5. The Merritt-Chapman case was tried between 


June and August 1968. In October 1968, approximately one 


y2ar after his conviction in the Continental case, Mr. Wolfson 


moved for a new trial and I represented the Covernment at the 
hearing on that motion. 

6. While it is true that my father was at one 
time one of several directors of Scullin Steel Company in St. 


Louis, Missouri, control otf which was, according to Mr. Gerbert's 


affidavit (Exhibit “!°'}, purchased by a group including 
Mr. Gerbert and Louis Wolfson, my knowledge of the business 
relationship between Mr. Gerbert and my father has always 
been almost non-existent. According to Mr. Gerbert, he 
became a director of Scullin Steel Company in 1955 and my 
father resigned two years later in 1957 (see Gg 1, 4 and 5 
of Exhibit "B"). 

7. iI was graduated from college in June 1955, 
was drafted into the United States Army in eptember of 
that year and was stationed at Fort Dix, New Jersey, and 
Uijongbu, South Korea, until the late summer of 1957 when 
I came to New York to begin Columbia Law School. Throughout 
these years, my parents lived in St. Louis, Missouri. As 
is apparent from my physical separation from my father 
during these years, I would have had little if any occasion 
to discuss with him matters relating to his role as a director 
of Scullin Steel Company. In any event, I have no recollection 
of discussing whatever business relationship existed between 
Mr. Gerbert and my father. Nor do I recall knowing whether 
my father ever met or had any direct dealings with Louis 
Wolfson. Indeed, I believe my knowledge f£ my father's role 


as a director of Scullin Steel Company was limited to what T 


read in a single newspaper article published in the St. Louis 


Post Dispatch or Globe Democrat at the time of his resignation 


as a director. 


8. My recollection of my conversation with Mr. 


Gilbert during the trial of the Merritt-—Chapman case differs 
from Mr. Gerbert's. I recall his asking me i ™ came from 
St. Louis and whether my father was Joseph Grand. I answered 
“yes" to both questions. He then said to me “your daddy used 
to work for us," to which I responded simply “that's not my 
understanding." To the best of my recollection, there was 

no more tc the conversation. Mr. Gerbert is correct that none 
of the many defense counsel made a motion at any time to dis- 
qualify me as counsel for the Government. Nor in my judgment 


would there have been any basis for such a motion. 


Flt 4 2 7 
vA bed A i #5 de 


Paul R. Grand 


Sworn to before me this 


19th day of April, 1976. 


THRYN J. 8OSGeE8: 
Notary Public, State@of No. Yors 
No. 31-451 4240 
Qualified in New York fecunty 
Seomminsion Zavires Merca 30 y 


EXHIBIT 222 


AFFPIDAV:T 


I, Elkin Gerbert, being duly sworn, do state the 


following to be correct to the best of my recollection: 


1) In 1955, I was elected to the Board of Directors 


of Scullin Steel Company in St. Louis, Missouri. At that tiie, 
||} also serving on the Board was Joseph H. Grand of the law firm of 
Jones, Hocker, Gladney and Grand. 

2) Our group, whica ccnsisted of Alexander Rittmaster, 

; Louis E. Wolfson, Samuel W. Wolfson Cecil Wolfson, and six other 

‘individuals, bought control of Scullin Steel Company. Aiexander 
Rittmaster and I were elected to the Board of Directors to 
represent the contre .ling stock interest in Scullin Steel Company. 

3) Mr. Joseph BE. Grand, with £.P. Judce, Emmett T. 

Carter, ‘.homas W. Pettus, W.B. Bixby,» and William S. Titus, con- 
tinued to stay on the Board of Directors. Mr. Grand and Mr. Yitus 
had very little stock interest but they represented Wertheim and 

‘ Gompany, who were stockholders in Se. lin Steel Company. 

4) During the next two yt Mr. seckh H. Grand con- 
tinuee to stay on the Board of Sixeutere: I had continuous dis- 
agreements with Mr. Grand as [ was the spokesman for the new 
control group. Mr. Grand was the spokesman for the old management. 
Every time a significant change was made, there was always an 
argument between Mr. Grand and myself :; he did ret want to change 


the Company. He just wanted to let the Company move along as it 


had ecne in the past. 


5) There came a time when Universal Marion Corporation 
made an offer to all the stockholders of Scullin Steel Company for 
an exchange of their Scullin Steel stuck for stock of Universal 


i; Marion Corporation. Mr. Grand became adamant in not wanting vo 


Exhibit "“B" 


CAHIBIT 


CLiXCay 4 


make this exchange. We had a very sated argument and I eventual}: 


had to force his removal from the Board, with much bitterness al) 


arornd. seb 
Merritt-Chaoman & Scott 


6) During the Gemtimensaci Case, in which I was a 
,, defendant, I had occasion during a recess to engage in conversation 
with one of the prosecutors, Mr. Paul Grand. 
7) When I casually ir uired of Mr. Granc as to his 
home town, he replied, “St. Louis". 
8) I then asked him, perchance, whether he were related 
to a Joseph Grand. He replied to the effect, “Yes, he is my father." 
K 9) When I asked him if he knew of the running feud I 
‘had had with his father, he replied in the affirmative. 
' 10) When I asked him whether he should not remove hinmselé 
', from the case because of a conflict cf interest, he only smiled. 
| 1l) I reported the conversation to one of the defense 
' attorneys, but I do rot believe that any formal motion was mace 
ee the Court to seek Mr. Grand's disqualification. 


12) Mr. Grand continued in his role as prosecutor. 


Affiant sayeth no more. 


DATED: UL, L7¥ 


ae 2 200 


Notary Pu>iz State or Fovsa ct Lovee 
iy commission expires Aug. 30, 1974 


ROBERT M. MORGENTHAL, Ddeing 


I make this affidavit at the request of the United States 
Attorney for the Southern District of New York. 

2. Iwas the United States Attorney for the Southern District 
of New York in 1966 at the time that a grand jury in that District 
returned the indictment in this case against Louis E. Wolfson. 

3. I never personally appeared before that grand jury in 
relation to this case or any matter related to Louis E. Wolfson. 

The foreman of the grand jury which indicted Louis E. 
Wolfson was William McRitchie. McRitchie was employed by the 
Morgan Guaranty Trust Company, and served, I believe, as head of 


the Personal Trust Department. My father, Henry Morgenthau, Jr. 


conducted various of his affairs through the Morgan Guaranty Trust 


Company, and following his death in 1967 Morgan Guaranty Trust Company, 
my father's widow and I were named executors of his estate. 

5. Prior to McRitchie's serving as foreman ot the grand 
jury I had met him two or three times at the bank with my father, 


and following my father's death I talked w ith McRitchie several times 


ving my father's e 
I was not a persona] 
6. Beyond telling Assistant United States Attorney Michael 
Armstrong that I thought it was proper for McRitchie to serve on 
the grand jury. I had no conversation with or about McRitchie concerning 


any grand jury matter. 


| 


AAW ae 


Sworn to before me this 


fi 


day of May, 1976. 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK) 


MICHAEL F. ARMSTRONG, being duly sworn, deposes 


1. I am an attorney and member of the firm of 
mitn Schapiro & Simon, 26 Broadway, New York, 
New York 10004. 

2. From September 1962 through December 1967 
I was an Assistant United States Attorney in the Southern 
District of New York. 

3. During that time I was the attorney in charge 
of the grand jury presentation and trial in the criminal case 
naming Louis Wolfson and Elkan Gerber’. as defendants. 

. 

4. = have been asked to recount my association 
with William McRitchie, the foreman of the grand jury which 
returned the indictment against Mr. Wolfson and Mr. Gerbert. 
Mr. McRitchie's son was a classmate of mine during the last 
few years in grade school and through high school. We 
graduated from high school in 1950. We were close friends 
during some portion of grade school -- to the best of my 
recollection, fourth or fifth grades. Subsequent to that 
time, throughout the rest of our mutual school experience, 

1 saw less of him and we grew to have different circles of 
friends. 

5S. During the perioe of time when I was in school 


with Mr. McRitchie's son, I occasionally came in contact with 


McRitchie. Almost all of my contacts 
school and all of them w re in passing. 
recollection of any conversations with Mr. McRitchie 
this period of time and my recollections of him are lar 
reconstructed. It is entirely possibile that I saw very 
little of him since my contacts with his son would have been 
during the day when I assume Mr. McRitchie must 
at work. 

6. From 1950 until the time of 


the grand jury, of which Mr. McRitchie was a foreman, 7] have 


a vague recollection of seeing him briefly on, at most, two 


or three occasions. I have no idea of the dates of these 


occasions, if indeed they occurred. 


ARMSTRONG 


Sworn to before me this 


cc 
of day of May, 1976. 


JOAN FARRELL 
Notary Public. St-te of New York 
No. Of-* 
Oualifics i. 6.2" County 


Certit Filed in ivew York county 
Commussion Expires March 30, 1 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
UNITED STATES OF AMERICA 
o™ « AFFIDAVIT 
LOUIS E. WOLFSON, : 66 Cr. 720 (ELP) 


Defendant. 


STATE OF KEW YORK 
OUNTY OF NEW YORE : 
-JUTHERN DISTRICT OF NEW YORE ) 


WILLIAM A. McRITCHIE, being duly sworn, deposes 
and says: 

1. Iwas the foreman of the Grand Jury which 
indicted Louis E. Wolfson in this case. 

2. Michael Armstrong, the Assistant United 
States Attorney in charge of p ating this case to the 
Grand Jury, grew up in Bronxville, ‘ew York and attended 
the same school as my son, William A. :icRitchie, Jr. with 
whom he was on friendly and familiar teras. 

3. My son graduated from high school in 
approximately 1950. Before that date I had seen Armstrong 
from time to time as a friend of my son's. After that 
date I saw Armstrong at most thive or four time before 
sitting on the grand jury. These meetings after 1950 
were all of the most brief and caeval social nature. It 
is inaccurate to describe Armstrong as "a life-long and 


intimate friend" of mine. 


AM: tej 
M-1615 


4. I knew Robert M. Morgenthau only on a busizcess 
basis. Morgenchau's father, l‘enry Morgenthau, Jr., had 
affairs which were conducted through the Morgan Guaranty 
Trust Co. of New York and the lNorgan Guaranty, with Robert 
M. Morgenthau, and lirs. Henry Morgenthau, Jr. was executor 
of Henry Morgenthau, Jr.'s estate. I was exployed from 
1928 to 1968 in the crust department of che Morgan Guaranty 
and was Vice President and Senior Trust Officer in charge 
of the personal trust department at the tine of ny retire- 
ment in 1968. Following Kenry Morgenthau, Jr.'s death in 
1967, Robert Horgenthau conducted various matters of busi- 
ness in relation to the estate with ue. Although I met 
Robert M. Morgenthau through his father a few times in 
social settings, my relationship with him was a business 
one rather thar one of personal friendship. 

S. At no tine curing the deliberations of 


the Grand Jury did I act in any manner which I believe to 


be other chan fair a ‘mpartial. I do not believe thac Il 
was in any way influc 3 by my knowledge of Armstrong or 
Morgenthau. 


6 On or about liovember 9, 1970, I had @ con- 
versation «.-q one Richard Townley (my notes also show 
the name spelled "Tannley" anc "“Tanne.ly") having to do 
with my service on the Grard Jury which indicted Louis 
E. Wolfson. On July 2, 1974, Ten Smith, an invescig«cor 
wich che law firm of Fensterwld and Ohlhausen, visted 


me to ask for an affidavic which I refused to give hin. 


oie 
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In the course of that conversation he revealed to me that 


Townley, unknown to me, had mace a tape recording of cur 


conversation and was in fact connected to Louis E. volfson. 

I attach hereto e copy of a letter which Bernard Fenstervald, 
Jr. wrote ve on this ratter. If Volfson is still in 
possession of the tape recording, I lieve i. will svbstz- 


tiate the facts as I have set the: 


SiLyuy A. cc hh.) 0CrCti‘i‘“‘ ;}!™#~S 


Sworn to before me this 


21st day of May, 1976 


hed in New ¥ 
Term Expwes marc 


Nowary Public. Sia 


Com... 


JEANETTE ANN GRAYEB 
of ew 9 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF ‘ZEW YORK 


AFFIDAVIT 
66 Cr 720 (ELP) 


STATE OF NEW YORK 
COUNTY OF NEW YORK : 
SOUTHERN DISTRICT OF NEW YORE ) 


ANGUS MACBETH, being duly sworn, deposes and 
says: 


1. I am an Assistant United States Attorney 


in the office of Robert B. Fiske, Jr, United States - 
a 


Attorney for the Southern District of New York and have 
heen assigned responsibil‘ty for -be above-captioned 
case. 
2. On May 28, 19761 exsmined the grand jrry 
record book for the August 9, 966 Special Grand Jury 
tn relation to the voting of the true bill in this case. 
3. The record book showed that the true bill 
in this case was voted on September 19, 1966 and that on 
that day 19 grand jurors were present and that 19 grand 


jurors voted in favor of the 


ANGUS 
Assistant United States Attorney 


Sworn to before me 


this let day of June 1976 


York 
No. 
32) fied 


issiton Expires 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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UNITED STATES OF AMERICA 


-against- 


{ 


NOTICE OF MOTION 
LOUIS E. WOLFSON and 
ELKIN 8. GERBERT, 66 Cr. 720 


Defendants. 


OY 


PLEASE TAKE NOTICE, that upon the indictment herein 


and the annexed affidavit of MILTON S. GOULD, sworn to the 7th 


day of April, 1967, and the exhibits annexed thereto, and upon 


all of the proceedings heretofore had herein, the undersigned 


will move this Court at the Criminal Motion Part, Room 3 3, 
United States Cour* ~"se. Foley Square, New York, New York; 

on the 17th day of A 1, 1967,at 10:30 o'clock. in the forenoon 
thereof, or as soon hereafter as counsel can be heard, for an 
order pursuant to Rules 6(b) and 12(b) of the Federal Rules of 
Crim’nal Procedure, dismissing the indictment herein.or, in 

the alternative for a hearing on this motion on the following 
grounds: 

: 1. The Gran? Jury which handed down this indictment 
was selected, drawn and summened in violation of the Fifth 
Amendment to the United States Constitution and Title 23 U.S.C., 
Sections 1861, 1862, 1863, 18€4, and 1865, in that it does not 
constitute a fair and representative cross-section of the 
community from which it is purportedly drawn, namely, the 


“Southern District of New York, and 


sere + eee ee a ee A EE ES Te 
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2. The Grand Jury which handed down this indictment 
did not constitute a ents cross-section of the community fron 
.which it was purportedly drawn, namely the Southern District 
of New York, and iia in violation of the Fifth Amendment 
to the United States_Constitution and Title 28 U.S.C., Sec- 
tions 1861, 1862, 1863, 1864 and 1865, in that it was selected, 
drawn and summoned by a method which res :lted in the systematic 
exclusion of representative numbersof Negroes, Pureto Ricans 
and members of the lower-income, socio-economic segments of 
the said community. 
Dated: New York, New York 

April 7, 1967 
Yours, etc., 


9 - 
SHEA GALLOP CLIMENKO & GOULD , 


LTA An) Net “ 


Member of the firm 
Attorneys for Defendant tiolfson and 


Cco-Counsel for Defendant Gerbcrt 
330 Madison Avenue 
New York, New York 10017 
MO 1-3200 


4 


-and- 


ARNOLD & PORTER 

Co-Counsel for Defendant Gerbert 
1229 19th Street, N.W. 
Washington, D.C. 20036 


ROBERT M. MORGENTHAU, ESQ. 

United States Attorney for the 
Southern District cr New York 

United States Cour’: House 

Foley Square 

New York, New York 


UNITED STATES DISTRICT COURT 
SOUTHFSN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 

~against- 

AFFIDAVIT 
LOUIS E. WOLFSON and 
ELKIN B. GERBERT, 66 Cr. 720 
Defendants. 

ooennee oe wenn nn wees ee X 
SATE OF NEW YORK ) 


)ss.: 
COUNTY OF NEW YORK) 


MILTON S. GOULD, being duly <vor:., deposes and says: 


ae 2 an a member’ of the firm of Shea Gallop Climenko 
& Gould, attorneys for defendant Wolfson and co-counsel for 
defendant Gerbert herein. I submit this affidavit 
of defendants’ motion to dismiss the indictment on 
that the system for selecting grand juries in this District 
consistently violates, and in the case of the grand jury which 
returned this indictment, did violate the Constitution and 


applicable statutes of the United States. 


2. I respectfully suggest that the issues here 
raised, and the facts presented herewith, are at the very least 
substantial enough to require a full hearing on this motion, 
should the Court not see fit to order dismissal in the first 


instanecr, 


3. I ask the Court to consider this motion at this 


time, because the fast-developing law regarding the composition 
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of grand juries has produced a number of very recent cases which 
shed new light on the problems in the area. Among them are 
Whitus v. Georgia, U.S. , 35 LW 4176 (January 23, 1967), 


Vanleeward v. Rutledge, 369 F.2d 584 (5 Cir., December 6, 1966), 


and Chestnut v. People of State of New York, 370 F.2d 1 (2 Cir., 


December 2, 1966). 


4. Attached hercto as Exhibit 1 is a copy of the 
grand jury venire from which was selected the grand jury in 


this case. 


5. Attached nereto as Exhibit 2 is a copy of the list 


of the granc jurors wnc handed up this indictment. 


6. Attached hereto <- Exhibit 3 is a copy oi the 
. 
afficavi- of «i liam M. Kunstler, sworn to Dec -mber 27, 1966, 
which was submitted in support of a motion similar to this one 


ir United States \. Naphtali, S.D.N.¥., 66 Cr. 732. 


7. It will be seen that the great majority of venicemer. 


ussted in P<hibit 1 had such occupations as "executive," “in- 


vestment banker,” “account executive,” “architect,” “advertisi 


executive," “executive vice president," “general manager, 
“stock specialist,” “statistician,” “art director," "editor," 


4. * e : - 3 : . . . s ” 
“banking,” “vice president," “president,” “public relations, 


“treasurer,” “account auditor," "engineer," “administrator, 


"buyer" and “consultant.” There were also a number of "“house- 
wives" and “retired" persons. There was one "receptionist." 
There was one person engaged in “maintenance.” There were three 


“secretaries.” 


te et na tl I RN lt tn tis tle te at tt il A 


. 


8. Of the grand jurors selected in this case, there 
i 
were twc " ice presidents,” one “executive vice president,” one 
“executive,” one man who listed “investments,” one “stock spe- 
cialist,” one “exporter,” one “real estate ayent,” one “editorial 
assistant, one "art director,’ sne “partner,” one “accountant,” 
one “bookkeeper,” five “housewives," and three who ave no 


occupation. © 


9. Almost all the veniremen from Westchester County 
came from the traditionally wealthy towns of Scarsdale, Rye, 
White Plains, Hartsdale, New Rochelle, and Mt. Kisco. Of the 


85 veniremen from New York County, there were 25 who lived on 


, 
the upper east side, 8 who lived on Fifth Avenue, 9 who lived 


on Park Avenue, 4 who lived‘on Sutton Plac2, 3 who lived cn 
Central Park West, 2 who lived on ‘ast End Avenue, 1 who lived 


on Central Park South, .n2 1 who liv.d or Gracie Square. There 


icin cates Seatdiiehdiiamndl ‘aon ian 


was also 1 who lived on st 138th Street. 


10. Of the grand ‘urors selectec from Westcheste=- 
Coun y there were 2 from Scarsdale, 1 from White Plains, 1 from 
Rye, 1 from Bronxville, 1 from New Rochelle, and 1 from Purchase. 
There were 2 grand jurors from Bronx County. Among the 13 


grand jurors from New York County, there were 2 who lived on 


Sper Pa ee 


Fifth Avenue, 4 who lived on the upper east side, 2 who lived 
on Riverside Drive, 1 who lived on Wi shington Square, and 1 who 


lived on West End Avenue. e 


1l. On information and belief, the system for selecting 
grand juries in -nis District is as described in the attached 


affidavit of Mr. Kunstler, p. 2 et seq. 


12. It appears that grand jury venires in this 
| 


District are drawn from voter registration lists. That the 
voter registration lists themselves might reveal no discrini- 
nation cannot be deemed determinative of constitutional ques- 
tion here, in view of the make-up of the grand jury venires 


which have resulted from the system. 


13. On.information and belief, the approximately 
100 consecutive grand jury venires in this District from Janu- 
ary 3, 1961, to date have exhibited the same pattern of selec- 
tion as that shown in Exhibit 1 hereto. (See Kunstler a 


qi 6 and 7, ani Exhibits K and L.) 


14. It is plain’that the system used consistently 
resnlts in grand jury venires and grand juries which are 
disprr xortionately lacking in the proper number of Negroes and 
Puertc Ricans, and persons from lower income and socio-economic 
strata of the community. The conclusion is borne out by the 
most casual inspection of the namei, addresses and occupations 


of the veniremen listed. 


15. Defendants contend that the system by which the 
indicting grand jury was selected was unlawful and in violation 
of the Constitution in that the method used results in an array 
which is not a fair cross-section of the community from which 


the grand jurors are drawn. 


16. Defendants do not claim that those administering 
the system have necessarily acted with evil intent, nor that 
they have deliberately caused the system to produce grand juries 
which fail to meet the standards of the Constitution and applic- 
able statutes. It is nevertheless plain that somewhere in the 
process for sclecting grand jury venires there are discriminatory 


factors, steps in the procedure which are geared to permit the 


a 
248A 
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use of consistently unrepresentative grand juries. 


li. On information and belief, although the grand 
jury summons (Exhibit A to Kunstler affidavit) provides that 
"the penalty for failure to attend is contempt of court,” no 
sanction nas ever been sought against persons who fail to 
respond to the summons. This lack of enforcement would appear 
to be a factor causing the one-sided composition of the grand 


juries in this District. 


18. Defendants contend, and the accompanying memorandun 
demonstrates, that the Jury Commissioner and jury clerks have 
an affirmative duty to develop and use a system of selecting 
grand juries which will probably result in granc juries re- 
flecting a fair cross-section of the community. That the grand 
jury venires in this District over the past six years have 


instead reflected the very antithesis of a fair cross-section 


is prima facie proof that an improper system is being usec. 


19. I respectully submit that, at the very least, a 
hearing on the issues raised by this motion is required. The 
testimony of the officers in charge of grand jury selection, 
the venires from 1961, or earlier, to date, che questionnaires 
and related documents upon which the grand jury lists and 
venires are based, must be available before any lawful disposi 


tion vf the grave issues raised herein can be made. 


WHEREFORE, it is respectfully prayed that this motion 


be granted and the indictment herein disrissed, or, in dame 


native, that the issues herein be set down for a prompt hearing. 


1 WH [0 
/ is AES ; 


a nec 
Sworn to before me this Milton 5S. Gouie 


7th day of April. 19¢7. 


a 
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TS.RICT OF NEW YORK: SS 
/DDITIONAL GRAND JURCRS FOR a United Sse-es District Cour. fo. 
re nern Dis:.«vict of New York, to be held in the United States Cours Ecuse, 
scvaee, in she Borough of Manhattan, in the City of New York, on the Sin da: 
zs? August 1965, at ten-fif seen o'clock in the forenoon. Tawn by 
Jweo#. Schuiv, and the Jury Commissioner on the 6th dayof July 1960, ‘10 conte. 


~ 


sich *2@ statute in euch case made and provided and the order of said Corrs, 


"iE | + ADDRESS ; occu>:~zoy 


stremson, Jack 3521 DeKalo Ave.,Bx.,NY © lesmsa 


it. sank, “il ton = 930 Fifth Ave., NYC Inves*taen 
svecg, Jonn L. 25 Hathaway La.,#nite Plains, NY 
-. 268, Wilbur C. _. &§ Sutton Place So., NY 
isenarcch, Richard S. _ 457 E. 81 St., NY 20, NY 
ieshan, harvey As, JP. 261 W. 11 Sc., NYC 
#rgi-., Mea. Jan 278 1st Ave., NYC 
~~9%08., Ars. Celia F. 2330 Grand Concourse, Bx. ,N 
S.nter, Abe L. 5 Horseguard Le.,Scarsdale, NY 
1» He Latizence,Jr 791 Park ave., XY 
1, Arciur 301 &. 66 St.. NYC 
rec,, Ecward A. ; 82 Hampton Rd.,Scarsdale, NY 
ranizan, Rici 234 E. 52 St., NY 22, NY 
Town, Mrs. Aana Belle 25 C.P.w., NY 23, NY 
sown, Williem Ss. 26 Allerdale Dr., Rye, NY 
Mrs. Gwendolin £. Robin Hill ARd.,Scarsdale, NY 
Wiliiam H.. Secor Rd.,Scarsdale, NY 
-8$e5Ger, Frederick Ww. 414 Strawtow &d¢.,Nyack, NY 
75 Avon Circle, Wh. Pls., NY 
2125 Park Ave. NY 
Lawrence L. 2 Sth Ave., NY 11, NY 
Irwin : 415 E. 52 St., 


“258 Fern 153 WV. ST Si., 
ienty. A. 126 cle. 3. 4» BC 


“Ss, James G. 


eR 


Page 2 

Coughrén, Toa B. 
Cunaiagham, John P. 

ix iz, John G.,Jr. 

, Dirlin, Treodore L. 
Deneau, Mrs. Ruth G. 

i Detrani, \lbert J. ; 
D'Onofrio, Nicholas P. 


Docnan, Raymond J. 


Drescher, Gustave 


| Spter, Lawrence A. 
| Peicuan, Mrs. Mir 
S:lier, Mrs. A.H. 


P.nwick, Mrs. Violet M. 


"s:4 Sox, Francis A. 


, Fraiman, Heroert 


*#rankxel, Jerome 


Gersen, Mrs. Sy 


‘Gilmore, Samuel 


-50 C.P.W., NYC 5 


923 Fifth Ave., NYC 


5225 Sycamore Ave.,8x.,NY 


360 E. 65 St., NYC 


60 Sutton P1.So., xYC 
500 E. 77 St., NYC 
875 West Eada Ave., NYC 


174 Grant Ave.,Wnite Plains,NY 


611 Palmer Rd.,Yonkers,NY 
Biltmore Dr.,Rye,NY 

8 East 83 St., NYC 

160 Riverside Dr., NYC 
3015 Roberts Ave.,3x.,NY 
625 E. 14 St., NYC 

28 E. 70 St., NYC 


135 Wykacyl Terr.,New Rochelle,NY 


lho E. 
405 E. 
175 W. 
414 E, 52 St., NYC 
41 W. 58 St., NYC 


109 &. 33 St., NY 28, NY~ 


25 E. 86 St., SYC 
200 E. 57 St., NYC 
269 W. 72 Sz-, NYC 


ne ene 


Exec. wees 
Advts. Sxec 
R.E. Aseat : 
Advic. 
Housewite 
Chemise 
Acct. 

Gen. Msr. 
Vice Pres. 
Exec. 

None 
Kousewite 
Housewvitc 
Sr. EX<L* C2. 
Investor 
Stock Spec: 
Exec. 
Statistici: 


Housewlle 


en 


; Harper, Jémes A. 


| Hawes, Stewart S, 


t 
:Heitmann, Claus PF. 


{Hersey, Irwin I. 


‘Horowitz, Mrs. Mildred Ss. 


Pege 3 
Habdeeb, MitchellH. 


- Bandelman, Donald E, 


Hawkins, 


jHettinzer, Herman S. 
= 


" ;Hickerson, John M,. 


'How2, Merrill 7. 


Hunter, Henry 


ltsr2els, Mrs. 


.jJones, Jonn J. 


‘Katte, Edwin 
Keiser, Mrs. 
' 


Kelley, Miss 


Kelly, Rotert 


. Kelly, Vincern 


Alernan, Euge 


4 
Xlem, Karold 


soft, Murray 


. -85usa, Mrs, 


~t¢, Mrs. Fay 


> £Wis, Mrs. A 


muel A, 


211 E. 53 St., NYC 
16 Calton La.,New Roc 
125 E. 34 


Lle,NY 


11 Axtell Dr.,Scarsdal:, NY 
68 w. 138 st., NYC 
17 Taunten Rd.,Scarsdale, NY 
106 W. 69 St., NYC 
433 WwW. 21 St., NY 16, NY 
18 Wayside La.,Scarsdale, NY 
200 E. 66 St., NYC 
66 Keats Ave,,Hartsdale, NY 
xX. 50 Rtverside Dr., ye * 
Ruth 5 Riverside Dr., NYC 
5532 Netherland Ave, Bx.,NY 
B. 150 E 73 St., NYC 
Beatrice A. 1010 Fifth Ave., NYC 
Esther 237 E. 20 St., NYC 
3548 Tryon Ave.,Ax.,NY 
t E. 
ne C. 2090 E. Tremont Ave. ,Bx.,NY 
Vv. 118 &. 40 Sst., NYC 

. 171 Brite Ave.,Scarsdale, NY 
Baroara 
601 ©. 20 St., NYC 


mnette P, 2 Peter Cooper Rd., NY 


46 Bellwood Ave.,Dobbs Ferry,N 


70 Marole Hill Ave., NY 63, NY 


Ad’, 
Partner 


Bankins 


| 
' 
Invest. 2357! 


|! 
Insyur. Brok; 
| 
\ 
\ 


Editor I 


Retired 


Presiden. 
Advts. 


Recepvionis 


Public 2:lax 


Housewite 


’ le ln nlite te sl tle tray et A, 


. ‘ ys st at Mt ll, tn, is ee 
eS ne 


“s, August H. 30 E. 68 St , NYC 
Lipse;, Mrs. Judith 180 East End fre., NY 
Livingston, Mrs. Henriette 530 Park Ave., NYC 
Lore, xober _ & Mildred Ave.,Rye, NY 
utditam G. 850 Park Ave., NY 21, NY 
Lowery, Walter W. 1506 Crotona Park E.,Bx.,NY 
Ludlow, Howard C. 3310 Kossuth Ave., Bx., NY 
Mec3ain, Gavin K. RFD¥2, Mt. Kisco, NY 
MecDonald, Norman 155 Revolutionary Rd. ,Scardorough ,NY 


Me2irenie, William A. Northgate,Alger Ct.,BSnxville,NY 


MeVevty, James J. 1368 Metropolitan Ave. ,Bx. ,NY 


Fann, Joan J. 10 Wildwood Cire le,Larchmont,NY 
Margolin, Morris - 3510 Bainbridge Ave. j Bx. ,NY 
May, William S. 22 Hamilton Rd.,Scarsdale, NY 
Mayer, Zdmund M. 135 W. 225 St., NYC 
Mayers, Lawrence S.,Jr. 8 Rock La.,Scarsdale, N 
fendelsonn, Mrs. vosephine 791 Park Ave., NYC 
%iller, Ezic T. 13 Wislow Cirlce, taxvil 
Miller, Mrr. R 80 Van Cortlandt Pirk S., 
Multer, Mrs. Cela 711 Walton Ave.,5x.,NY 
Norfleet, Norwood 1035 Fifth Ave., NYC 
O'Connor, Robert B. Baldwin Rd.,MS.Xisoc, NY 
Ollard, Harry G. 2121 Cedar Ave.,ax.uY -~ 
“O'Neil, Albert H. 815 Park Ave., NYC 
O'Neil, William 1575 Theriot aAve.,3x.N 


O'Rourke, James J. College Ave.,Bx.,NY Retircc-E:- 
Orr, Jonn C., 2nd 36, Mt. Kisco, NY Barkin: 
Osii, Abe ; Granc Concourse, e Catcrer 
Parker, William W. Riverside Dr., Apt.i2 Encr. 
Perilman, Mrs. Elizabeth B. 1050 Park Ave., NY 28, NY 

Pero: s R. 54 Vermont Te:r.,Crestwood, NY 


Pierce, Frank « 1°9 N. Fulton Ave. ,Mt. Vernon, NY 


© oc) em a Ls 


Pollock, Wicr Ps ricia 1590 Urndercliff Ave ,DX. NY Bookkee er 


Price, W'll J. 19 Greenacres Ave.,Scarsdale, NY Vice Pres. P 
Pulitzer, Mre. Margaret L. 120 Doi gust Er.d Ave. ,NY Housewite 
Quinn, i; 39 Davenpo:: Ave.,Ncw Rochelic,NY min. 
Radin, MP : xyC House: fe 


Regan, > eston Ave., Bx.,NY 


Reichmin, Mrs. Vivian C. a Ave.,Purchase, NY 


Richards, Mrs. Elizabeth A. 905 

Nosenbium, Mrs. Frances 333 7 Housewite 
sey Rudinger, Charles R. 825 5%! Exec. 
Rusk, Mrs. Gladys H. 169 monk, } Housewite 
Ryan, Fortune P. 10 Gracie Sq., ¥ Presiccn: 
Samuels, Mrs. Dorothy 46 E. 83 St., NYC Housewile 
Satterlee, Stanton W,. 108 East 82 St., NYC Bankins 
Sawdon, Frank 3. 135 E. 54 St., NYC Advtz. 
Schmidt, Jcseph W. 2400 Webb Ave. ,3x.,NY Advt.. 
Scots, Jonn &. 160 E. 55 St., NYC 


ne 


* Scott, Mrs. Mateel 600 W. 111 St., NYC 


Miss Mary 697 West Ind A Buyer 
Sharp, Robert W. , 247 West 42: Stock & Se: 


Singer, Mrs.. Anna 315 8th Ave., NYC Sec'y 


| Slate, 25 Sutton P1.So., Vice Presic’ 


299 Park Ave., NYC ‘ Consultant 
4O E. 9 St., NYC 
&48 Ww. 47 St., NY 36, 


4O Sth Ave.,NY 11,NY 


Strauss, 44.E. 73 St., 
Swalwell, M g 801 Riverside 
14 Sutton P1.So. 


935 St. Nicho 


1107 Fifth Ave 
29 Cayuga St.,Rye, NY 


15 Glen Oaks Dr.,Rye, 


Zimmerman, Miss Clare Rd. , Yonkers, 


ue unr 


7 PO. 7a CIMTIPICATC ros 
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letter Oietes District Court 
/ 
j FOR THE 
SOUTHERN DISTRICT or New YORK 
| 
® Otto W.. Schult, Deputy/ i 
ay ban LYNE OR XCOMNELL, Clerk of the United States District Court for the 
i F 
@ she 3 4 
Southern ~sencieade ct of New York, DO HEREBY CERTIFY that the foregoing is a truc list : 
Wt the names and addresses of the individuals drawn by me and the Jury Commissiones on : : 
' % 
the, 6th day of July 19 66, toserveas A aitional Grairé : 
‘ . | 
turors at a session of the said Court, “commencing on the Oth day of . a 
t + 


"clock in the fore) noon, and that the sare 


‘ August ; "1966, at 10:15 ° 

: “ oe acces] tga emailed 
: rere RE 
was drawn in conformity with the statute in such case made and provided, and the order = = 
| . ; ; : 

ht said Court. i | 

- r , - | 

; IN WITNESS WHEREO?, I have hereuzto set my : 


5 hand, and have caused the se ‘of said 


to be hereunto, affixed, this 7th 


: day of July 19 66 ; 


ee | fy ery \ feel” 


a 


ADD. GRAND JURY 
10:15 Ait. . HON. JOHN M. CANNeti; 
AUGUST 9, 1966 

ww eesce, William Norea ace Alger C..,cnxville,Nyv 

(2occcan) 7 is 


Jones, Jonn J. 5532 Netherland Ave.,Ex.NY 
(Depcy #o.eman) 
/ 


Al work, Milton 930: Fifta Ave., NYC 
‘ NY 
ancerg, Joan L. . 25 Hathawa; Lane, white Plains, 


su ier, Mes. Gwendglin 39 Roiin Hill’ Ré.,Scarsdale,Xy 


Souchran, Tom B. 923 FEf.in Ave., NYC 
Mic, Jozn &. . 360 E. 65 Sc., NYC 


Deescher, Gustave 2 Washington Sq., NYC 


Feldmar., soz. Miriam ‘160 Riverside Dr., NY 24,NY 


Fenwicn, Viclei M. . . 3015 Roterts A-c.,Bx.,NY 
Hy * . *. e NY 
Yrankel, Jerome : 135 Wykasyl Terr.,New Rochelie, 


. 


irs. Sylvia . 414 5. 52 St., NYC 
109 E. S2 S.., NYC 


- Green, Mrs. Ruth .200 &. 57 St.,NYC 


Hendelman, Donald 5, '51 Lincoln Rd.,Scarsdale,NY 


Israels, Ruth G. 5 Riverside Dr., NYC 
Keer, Pauline 230 West End Ave. ,NYC 
lasuse, Bartara "* 7O Marble Hill Ave. ,NY 
Lee, Mrs. Fay 601 E. 20 St., NYC 
Reichman, Vivian C. 64 Dinrere Ave., Purchase, NY 
Szott, Mateel G, 600 W. 111 s.., NYC 

: 2164 Barnes Ave.,Bx.,NY 


12 Shore Rd.,Rye, NY _~_ 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


~ag. unst- 


66 Cr. 732 


MATTHEW NAPHTALI, et al., 


. Defendants. 


— 


‘STATE OF NEW YORK ) ; 
SSs.: 
COUNTY OF ‘NEW YORK ) 


WILLIAM M. KUNSTLER, being duly sworn, deposes and 
says: mat : 

IT ama practicing attorney and a member of the Bars 
of the State of New York and the District of Columbia and main- 
tain offices for the practice of law at S11 Fifth Avenue, New 
York, N.Y. I am one of the attorneys for defendant MATTHEW 
NAPHTALI herein and I am submitting this affidavit in support of 
his motion to dismiss the indictment herein. 

From my personal observation and my inspection of data 
furnished to me by William J. Borman, the Jury Clerk of this 
district am informed -and verily believe that the method by 
which the Grand Jury which indicted said defendant was selected 
was unlawful and was in violation of the Constitution and stat utes 
of the United States and in violation of the accepted and require 
standards for the selection of jurors in the federal courts, by 
reason of the fact that Negroes, Puerto Ricans and members of 
other racial, ethnic, national or socio-economic minorities were 
intentional’ and systematically excluded from serving on said 
Grand Jury and that their participation on grand juries in this 
district has been intentionally and systematically Limited since 


the creation of the Southern District of New York. Furthermore, 


the officials responsible for ae and compiling the names 


3, Deputy Clerk in Charge of the Jury Section 


Qf prospective jurors failed to make reasonable efforts to 
secure the adequate represcntation of these minority groups on 
the list of prospective jurors orto obtain grand jury venires 
woich were a fair and representative cross-section ofthe commun- 

- ity from which they are purportedly drawn, namely, the eleven 
counties comprising the Southern District of New York, 


I have made inquiry and am informed, and believe upon 


such information, that the following facts and circumstances 
exist in connection with the selection of the Grand Jury which 
indicted the defendant: 

i (a) The Southern District of New York is comprised 
of the counties of New York, Bronx, Westchester, Columbia, 
Dutchess, Greene, Orange, Putnam, Rockland, Sullivan and Ulster, 
| } , Cb) the names of all prospective federal jurors, 
grand and petit, are selected from the registered voting lists 
of the counties of New York, Bronx and Westchester, for the 
’ presidential election, 

‘ (c) The procedure used by the Jury Commissioner and 
the Jury Clerk to secure the names of Prospective federal jurors 
was and is as follows: the voting lists tor a Presidential 
‘election year are received from.the various election districts 
of New York and Bronx counties and from the cities and towns 


of Westchester County, According to the Jury Clerk, a blue 


card (Exhibit A ) is sent» every fifth name */ on eek 


aforesaid voting list summoning the persons so selected to a 
<_— 


in Room 113, United States Court House, Foley Sq., New York City 
on 4 particular day "for examination as to their competency and 
| - qualification te serve as a juror," These summonses are sent 


—_<—<$<<——— ; 
*/ The choice of fifth or tenth names is apparently left to the 


discretion of the individual deputy jury clerks, 


election districts in Bronx and New York counties, and 100 on 
Thursdayto selected towns and cities in Westchester County .=/ 
When the person so summoned appears, he completes AO Form 178 
(8-60) (Exhibit B ), "Questionnaire as to Qualifications for 
Jury Service", The Jury Commissioner and the Jury Clerk, with - 
information received from the aforesaid questionnaire, complete 
a history card for each prospective juror whom they deem quali- 
fied for such service, (txhibit C), and a white petit jury wheel 

“card, (Exhibit D for men) and (Exhibit E . for wong 
Ordinarily the names of all persons who respond to Exhibit A 
are placed on the petit jury list but, as has been previously 
indicated, whenever the grand jury list falls materially below 


the desideratum of 2500 active names, replacements are trans- 


out at the rate of 600 a weck, 500 on Wednesday to selected . 


ferred from the petit jury, list. When this. is done, blue history| 
Exhibit F) 

cards are completed /and blue or, green grand jury wheel cards. 
prepared for the persons so transferred (Exhibit G for men;° 
Exhibit H for women). Jurors are notified of their inclusion 
in grand and petit jury venires by the service of a summons 
(Exhibit I) by the United States Marshal via certified mail. 

(d) The aforesaid questionnaires (Exhibit B ) are 


kept for a period of five years and then destroyed. They are 


mot available for public inspection. 


* ; s : 
*/ The election districts and cities and towns change from 

| “week to week in order, according to the Jury Clerk, to include, 
eventually,all of them. 


kk 
S/ In some instances, where prospective tors express a 
preference for grand rather than netit ju-y service, a blue 
grand jury wheel card is completed for them, 

‘ 


o3- 


, (e) The names of the Grand Jurors who indicted 
defendant Naphtali were drawn from the jury wheel on or about 
May 27, 1966. , 


(£). At the time of said drawing the jury wheel con- 


* tained approximately 755 names of qualified persons. 


(g) Upon information:and belief the aforesaid 755 


names were placed in said jury wheel by Herbert Peterfreund, 


New York and William J. Borman, Jury Clerk for the Southern 
District of New York (herein referred to as the Jury Cormission- 
er and the Jury Clerk) on or before May 27, 1966. | 

(h) Upon information and belief the aforesaid 755 
mames had been selected by the Jury Commissioner and the Jury 
Clerk from a list of 2,329 names, of which 1,813 were men and 
516 women. 


(14) It is the custom of the Jury Commissioner and 


United States Jury Commissioner for the Southern District of 


the Jury Clerk to maintain approximately 2,500 names on the 
grand jury list. The depletions due to changes in residence, 
illness, death, etc., are replenished from the petit jury List. 
(j) The Last such seplenishnent took place on March 
17, 1965, when the names of 100 petit jurors were transferred 
grand jury list. ' . 
(k) A grand jury venire, containing at least 75 


is returnable,pursuant to a standing order of this Court, 


first Tuesday after the first Monday of each term of 


(1) It is the custom of the Jury Commissioner and 
Jury Clerk to carry the names of certain qualified juror 
from one venire to another when these persons do not appear on 


the date for which they have been Summoned, The names of these 


wheel at some future time ‘and do not therefore ordinarily ap 
y 


| 
jurors, referred to as 7 overs", may be placed in the jury be 
on the venire list for that term of Court. a 


‘(m) A substantial portiond the names on ary grand | 
' 


-jury list were names which had appeared on the preceding jury 


SFour such "ese -overs' appeared on the Grand Jury that ‘indict: 


' 
catiehabertics Seu hateal. ay) 


list after the deletion ofthe names of persons who had dicd, 
‘moved away, or otherwise become unqualified for further jury 
service.. os ; 

(n) No method is used in selecting names to be added 
to the grand jury list or placed in the grand jury wheel in 
order to secure an adequate representation of the various 
ethnic, racial, econonic or social groups in the Southern 
District. , : 

(o) Reasonable efforts were.not made and have never 
been made by the Jury Commissioner and tt Jury Clerk to make 
certain that names on the grand jury list were "drawn from every 
economic and socizl group of the community without regard to 
race, color or politics eae Knox Committee Renort of 1942, 

93 Cong. Rec. 5712, or represented "a fair cross-section of the 
community." Rabinowitz v. United States, 366 F.2d 34, 55 (1966). 
'  (p) ‘The Jury Commissioner and the Jury Clerk failed | 
to familiarize themselves fairly with the qualifications of | 
" eligible jurors of the Southern District without regard to race, 
ethnic or national origin or economic or social status. 
. (q) ‘In the selection of the names of prosfective 


grand jurors from among whom the members of the grand jury which 


‘4ndicted defendant Naphtali were chosen,the Jury Commissioner 


| 
a 


and the Jury Clerk followed a course of conduct which operated 
_ discriminate on racial, ethnic, economic or social grounds in 
the selection of such jurors. 

(xr) Upon information and belief, although Exhibit A 
provides that "the penalty for failure to attend is contempt o 
court", no such punishment has ever been sought by the Jury 
Commissioner ot the Jury Clerk against persons who do not responce 
thereto. Occasionally, a spot check is conducted to determine 
the reason or reasons why a prospective juror fails to appear 


at the United States Court House. ; 8 


. 
4 


\ 


: (s) The population and race of persons aged 21, 
years or over of the eleven counties which comprise the Southern 
} District of New York, according to the 1960 United States census 


was as follows: | 


- ntie Total Pooulation “White Poculation 
New York : 1,257 ,867 287 ,817 
Bronx 965,315 “100,255 
Westchester - °* °§26,518 40,343 
Columbia , 30,401 750 
Dutchess ee 116 ,036 6,826 
Greene 20,188 431 
Orange or 116,324 5,089 
Putnam ei aie 106. 
Rockland 83,365 4,151 
Sullivan ov". QRa 1,009 
Ulster ~ 7$,551 _—- 2,295 


4, 1 further made inquiry and am informed and believe 
upon such information that this course of conduct has been system 


atic and long-continued and has occurred for many years. 


defendant Naphtali was drawn (Exhibit K> ), which is typical 
of venires for at least the past five years, is clearly md un- 


mistakably not "a fair cross-section of the community”. Not 


5, The venire from which the grand jury which a 


only was ic sompiled for only tl..ee of the eleven counties compris- 


| 


ing this district, but it is so oriented on racial, economic and | 
scoial lines that it is the very antithesis of even the sacmideiiant 
construction of the word "representative". 

a 6, Im reaching my conclusions as to the racial, econom- 
ic and social bias of the grand jury list, I personally examined 


file copies of the following venires for the years indicated: 


i 


’ 


Filed 


11/7/60 
12/15/60 
1/21/61 


10/9/61 
10/31/61 


10/22/62 
12/18/62 


Returnable 
1/3/61 


10/17/61 
11/8/61 
12/5/61 


11/13/62 
12/4/62 


1/8/63 


12/3/63 


Filed 


11/27/63 
12/26/63 
2/11/64 


10/20/64 
11/4/64 
10/27/64 12/8/64 


11/10/64 1/5/65 
11/30/64 1/7/65 
12/15/64 2/2/65 
1/20/65 3/2/65 
3/1/65 3/16/65 
2/9/65 4/6/65 
3/22/65 4/13/65 
3/18/65 4/4/65 
4/13/65 6/8/65 
- 5/13/65 7/6/65 
6/15/65 8/3/65 
7/8/65 9/7/65 
9/2/65 9/28/65 
8/18/65 10/5/65 
9/22/65 11/3/65 
10/20/65 12/7/65 


11/23/65 1/4/66 
12/1/65 1/11/66 
1/11/66 2/1/66 
12/28/65 2/8/66 
1/19/65 2/9/66 
1/27/66 3/8/66 
2/9/66 : 4/5/66 
3/23/66 .° 4/26/66 
3/14/66 5/3/66 
4/12/66 6/7/66 
5/2/66 5/17/66 
5/18/66 7/5/66 
6/14/66 8/2/66 
7/7/66 8/9/66 
7/26/66 9/6/66 
8/18/66 10/4/66 
9/23/66 10/1/66 
10/14/66 11/1/66 
10/8/66 12/6/66 
11/22/6§ 1/3/67 


ee eel 


7. Even a cursory study of those venires will indicate 
that virtually all of the persons named thereon, with the excep- 
tion of those classified as "retired" or “housewife” hold execu- 
tive positions of one sort or’ another, For example, with respect 
to the venire from which the grand jury that indicated defendant 
Nephtali was chosen, such names as Edwin S, Friendly, Jr., the 
well-known television executive, Raymond Loewy, the celebrated 
industrial designer and érthur Maisel, the Testauranteur, appeard 
thereon. in addition, there were 11 housewives, 1l executives, 

6 retired ‘persons, 3 sales engineers, 3 accountants, 5 bankers, 
real estate brokers, 2 chemists, 1 insurance broker, 1 builder, 
5 administrators, 1 clerk, 1 "partner", 1 installer-dispatcher 
and one person listed only as "textiles", Clearly, these are 
only a limited number of the occupations of persons residing in 
the Southern District of New York. Such work-a-day positions 
as waiters, janitors, domestics, elevator operators, department 
store clerks, salesmen, garment center operators, subway person- 
nel, bus and taxi drivers, gardeners and the like, are conspicu- 
ous by their absence, ; 

8. It is also obvious from surveying this and other 
venires that there are virtually no Puerto Ricans, very few 
Italians and only an occasional Negro thereon, Since race is no 
iucludes on the questionnaire, the presence or absence of Negroes 

onl y be determined by reference to the residences which are 

forth on the From my knowledge of the City of 
opinion that most of the addresses indicate white only residentia 
areas of more than average income. For example, there are’ five 


persons living in the more exclusive sections of Park Avenue, 


New York and the County <{ Westchester, it is wy considered | 
] 


four in similar areas on Fifth Avenue, 3 from Sutton Place South 
and 18 from the fashionable East Side. There does not seem to be 
a single Harlem address on the venire list and not a single Puerts 
Rican "ame, The suburbs represented are almost exclusively 
confined to Scarsdale (6), Bronxville (2), White Plains (2), | 
Briarcliff Manor, Pelham, Rye, Irvington, Pound Ridge 


and Mc. Kisco, traditional wealthy suburban areas. 


9. On another ve mber 20, 1966, 
the same patter 

appears. As for occupations, there are 21 executives, 7 house- 
wives, 4 retired persons, 6 advertising personnei, 7 stockbrokers; 
1 investment counsellor and a variety of such cccupations as book 
publishers, television producers, chemists, accountants, petro- 
leum geologists and freelane artists and writers. Only a clerk- 
receptionist, a teacher and an assistant chief clerk spoil the 
pattern ever so slightly. As for addresses, 5 live in the fashior- 
able sections of Park Avenue, 2 on East End Avenue, 3 on Sutton 
Place South, 2 in the wealthier areas of Fifth Avenue, and 20 in 
the more opulent East Side sections of Manhattan. Again, the 


suburbs are represented by such uy -middle class white-only 


(2), Harrison, Dobbs Ferry, Mamaroneck and Rye. While th-re iat 


centers as Scarsdale (4), Pelham (3), Larctmont °S), New Rochelle 


six names of apparently Italian origin on the first venire analyzed 
above, there seems to be oply 1 on this one. There are also 
apparently no names of Puerto Rican origin on the list and no 
“addressés -eflective of the traditional Negro resicential areas 


of the three counties from which the names have been selected. 


10, Although the jury clerk maintains that the grand 
jury lists are compiled on a ourety random basis of selection, 
it is obvious that, in the light of the results of such selection 
this is patently impossible. As Mr. Justice Frankfurter said 
in his separate opinion in Cassell v. State of Texas, 339 U.S. 
282, 293 (1950): 


uniform in a continuing series 
.of events th brought ¢ 32h husan 
intervention, tt aw Ww jt h 
blindness of 
of impartiality 
to man's purpose. 
intent or in conscious 
ceived to be a bindings 
way result from misconc 
quires.” 


The federal sseatinel is clear. “If a fair cros$s-sec 
is constantly lackirg, then without more, it is established th 
the commissioners have failed in their duty." United Staces v, 
Rabinowitz, supra, at 58. My perusal of 107 consecutive venires 


from January 3, 1951 to date has convinced me that that stand ra 


| 
| 
| 


has not been met. The self-perpetuating grand jury list re- 

stricted to virtually one well-defined stratum of society is 

hardly one drawn "from the widest possible cross-section of the 
|; people..." {Senate Subcommittee of the Commirctee on the 


Judiciary, on S, 17, S.18, S. 19, 80th Cong., ist Sess. (1947) 


- B5-86) 
f Oye source of the narrowing process that obviously 
‘takes place in the compil.tion of the grand jury list ‘s the 
lmature of some of the 19 questions on Exhibit 8 
tionnaire as to Qualification for Jury Service", Only ight 
of the questions, viz., 2,4,7,8,9,16,18 and 19, have any rele- 
vancy to any of the qualifications of federal jurors as pre- 
scribed in 28 U.S,.€, 1861. In particular, questions 10,11,12, 
13, 14 and 15 are wholly unrelated to these qualifications and 
can only bepertinent to economic and social’ status. 

O£ equal significance is the winnowing performed by 
the Jury Commissicrer and the Jury Clerk from these same ques- 
tionnaires. The cucision made by these officials is apparently 
mot subject to review by any other agency or office and is not 
evr. con~ nicated to those who have executed the questionna 
No further word other than the, receipt of a jury summons by tho 
judged qualified by the Jury Commissioner and the Jury Clerk 
is received by prospective jurors. 

: Enough has been shown above to merit at least a hearin 
on the issues raised by this motion. The testi 
ciale in charge of grand jury selection, the venires 


or earlier to date, the questionnaires as to qualification 


- 


these must be available to the court before any intelligent 
disposition of the grave issues raised rein can be made, 
’ 
WHEREFORE, it is respectfully prayed that this mo 
| be granted in all respects or, in the alternative, that the 


'dssues herein be set down for a prompt hearing. 
iar 


|| Sworn to before me 


this 27th day of December, 1966. 


THIS IS A LEGAL NOTICE 


You are hereby summoned to appear person i)'y at Room 113, United States Courthoude, 
Foley Square, New York City, on ~.......... sits cleiicscoebabiasiee ie iia aaasnceesasaiatbonanadapais 

between 9:30 A M. and 4:00 P. 3£ for examination as to your competency and 
, Qualification to serve as a Juror. - 


You may have an opportunity to claim exemption from service {f you are entitled 
thereto by law. =e 
Ps 4 ‘ 


YOU MUST APPEAR IN PERSON, BRING THIS NOTICE WITH YOU. we ' 


+ 


nr rere re en TE TT TT TS TT: «tn See se et 


THE PENALTY FOR FAILURE TO ATTEND IS CONTEMPT OF COURT. 


0 
. 5 a JAMES E. VALECHE, Clerk 
wae tbo: < paper ee sie ae United States District Court 


Southern District of New York 


RES oe ae Y 


PPS ATARI A © 8 Ob-=s00N-~ 


6A O FORM 1% (5-60) 


= 8gs9r PARINT © STNG a wr pimieese aéeuauy kisa* ; 
‘QUESIIONNATRE As TO QUALIZICAT.ON wus SULVICw 


sete ew dasa 


(Name (Please priat) —-~—-. soweewereocensaseneeerereses sovecnsssnoewessseesossees 


Home address ..... 


Telephone: Business ....—.... he si SOOO pies 
How, long have you resided there? so eeenenceeneeee YTB. Tit tis State? vrvereeeneseeeernrssensene YES 
Masrricd or Siz gle? ae an ann: AZO cncnrncancnsocsecesseserceee GOK cerecerevecesocenocsccsessonsuvenenoess 
, cao el iene an 
PHa0e OF WESC eceeeneeencereceeeeeceee meesecesceecscaenessenennnecesenessncatecnunesnineseeeaeee een eaeeenene scicieeainiientatensiansenanemeebeieneitivt 
Are yeu a citieen of the United States neem mene 
Can you rend, write, speak, and understand the English language? .... 
. If naturalized, state: when RE 0'1'\):-) Een 
What education hive you bad? ee ecw een eens sss eskmmansinlanpionsnasanainasansnndeenneieesie _ 
Are you employed at prosent? —..—--—-—— (Occupation) .........---- 
Nature of business? —...—...— scala 
mployer'a PURTS acess eacocccsenssocesecennerenececiasmeneen Soreeresssetecasensssetessstanesgnnssseeeeeseceserewaee eat news emne® 
Business SAArCAS —.seccecercsnncenseneosecessicoenoes poked 
a. Uf you are married, give occupation of w-fe 
Riesliebil cis os cleciesseacdch Kecercicentuceadnssonesinsint 
b. If you are a marricd woman, give occupztinn 
MRBITIO SC ..ncne—nenne mn anaennnnnnnseenceremmneesecevermee cesners 


c. If you are retired, or not working, give last occupation 


16.’ Have you ever been convicted of 4 OCURIET oss ceases 


If so, state date, court amd COM nnccnnc anna eveemeneneneeeeeeseeenes 


. Have you ever served as a juror? ...... wweueeee If 80, in what Court? ........--.---.o- 


18. Have yon any disability impairing your capacity to serve as a juror, i R oyesigue 


or hearing? If so, state its nature and cxtent. 
(Yes or No) £ 


19. Do you know any rezson why you cannet scrve as & JUTON? ...ceccscsececesscesensseenccsnenscoesscanensssensenenstacesees 
If so, state reason fully under remarks. 


Remarks: 


«lL cerlify tliat tic } 
ta the best of mi low! 


RN 


Tere nra s wee 
Me Free ad 4 


Sij,ucture 


/ 


we MONTH 
ae Se.acreco 


_ 


PESIDENCE 
— 


V—_————O— 


BUSINESS ADORE 


oe rr ES 
OCCUPATION - 
DATE oF 
OarTe 
ani QUALIFIED 


EXHIBIT "Cc" 


Residence 
« 


Occupation 


Firm Name Ee ae re a Pree 


natalia: RE AG ae SE 


a a i a Ee ge npn 


DOO ini ssinceesssiesiencicenempspi lindane eatin 


Residence 


Business Address 


WE ES ae ee OS Sr eee Ae Rr 


Former Occupation 


* Busband’s Occupation 


nmcatewtaesin 9s euck amsamstnsmsanatunamenacnsvesteecrhhanwathe wont hie sctstir sce 


uae * geiecrro 


RESIOENCE 
BUSINESS ACORESS 
OCCUPATION 


pare 


evar co 


8 ee A EE ETRE ON COG 


GRAND : "ROR 


Name 
Residence 
Occupation 


: Firm Name 


~ 


Business Address 


a een ee ee EAE AE 


Z2ERTE TSE 8G 


GRAND JUROR 


NAME 

RESIDENCE 

BUSINESS ADDRESS —. 
OCCUPATION 

FORMER OCCUPATION 


HUSBANDS OCCUPATION 


PRRRIDI Sow 


WTI THOUONL DH THI i 


Cait oo ee 2959 c.f PE, aT asa 


SUMMONS TO APPEAR AS A GRAND JUROR LN THE 
o UNITED STATES DISTRICT COURT eta cae 
FOR THE SOUTIIERN DISTRICT OF NEW YORK 


oemmeemen ane s008 cinsbices «cece sencqe: SONS aD 


ersor from Jury Duty. Persons claiming 


The Marskal has no control over the Jury Lists and cannot excuse eny p 
¢, at the day and hour mentioned 


xemption or desiring to be excused must present such claim or excuse in open co 


in this summons, 
The courtroom in which this summons fs returnable is Room No. 318 on the third foor in the U. S. Courthouse, _ 


Foley Square, New York City. 


7 


‘9 rote Ladies 2 Yo Sotsitvas2 79 ist paisibat vo Sok 


: Ed.encm Sock mare Gey Semen seed oH  eneten Fs 8 
—~YyoOu ARE HEREBY SUMMONED to attend a United States District Court to be held in and for 
the Southern District of New York, in the United States Courthouse, at Foley Square, 1 the City of 


“er Yak, o ————_______——, 9... & 10:15 o’clock in the forenoon of that day, as a 


GRAND JUROR. 


Dated a pitas 


one SN ee LE ES O&O Clerk of the United States District Court © 


ven em mens "=" Yeorg Are Entitled to $10.00 for Each Day’s Attendance © 
By 3 INFORMATION 750 FINE FOR NONATTENDANCE 


NZ + 264-6571 


* -? . for the Southern District of New York 
6) ) vetes of Ulsan w3y ssa! stuow foil neitihens fevteeeley to Gli e-TS ya boy ofS 


(row did Yo re 


SRB ST Se 


~ 


» Rooa 318 ‘ ses GRAND JURY 
Wika ee 10:15: A.Me HON, DUDLEY B, BONZAL 
‘ae AUGUST 2, 1966 : ; 
Se — a 
Fluecelmen, Milton _ «91 Morris Lane, Scarsdale NY Res.(914)SC 3-6162 
(FOREMAN J a Bus.LE 2-086, 


Elliman, Donald M, : 51 Valley Road, Bronxville ,NY Res. (91/.)D27-€950 
(ASS!T. FOREMAN) % : % : Baade tsaco 

Adams, John J. ." + 5 1368 Metropolitan Ave. Bronx NY Res.TA 9-22LL 

. ° : se ‘ ; Bus.PL 3-683 


Baskind, George ~ . 600 Gr. Concourse, Bronx NY Res.Cy 2-1391 
; ho Bus.YU 6-266 


Cohen, George N.. ee 56 Brite Ave. Scarsdale NY P..3.(914)SC 3- 
hay aches 7 ; "pus 029-2267 

Conforti, Guy . 17 Benedict Place Pelham NY. “Res. (914)?: 

7 ie. ow . : “ Bus.ST 4-2 


ORC OR ake NS ee 80 SA OT 


*.? % 


Foster, John H. ae 379 Rye Beach Ave. Rye NY 


Hatch, Alden D. .* 221 E. 76th Street NYC 


was. eer 


* Jackson, William M, _ = k3 Lawrence Ave. White Pl. NY 


ae ti 


Janis, Jacob W. *: .. 2§ Chester Drive Rye NY "Res. (914, OWé 
: 5 . : Bus. TN7-063 
tyhch, Dennis J. "621 East 241st Street Bronx NY  Res.994-733 
° : : ar 7 oe : : Bus. 460-353 
Marks, ae 1025 5th Ave, = . Res. 
2 ara ; “6 ; Bus. 


8 
6 


x 


McDonald, Edward A. -- 2015 Monterey Ave, Bronx NY Base 
een ie ate : : : US. 


. 


“Morgan, J. S.. v. TS": bO East 10th Street NYC Res.GR 3-L055 
: : Pee es cs a Bus. Same 


Nuttall, Carrie B, “2 +25 Sutton Pl. So. NYC - Res.TE 6-8793 

iin’ Pe, + + BusPL $-S440 

- Oeil, Daniel J. . $10 Bast 23rd Street NYC - Res,OR 3-6172 

‘ a a ie : Bus. 393-3513 
Panebdianco, Dominick J. 1631 Bayview Ave. Bronx NY Res. 
“ : Bus. 


iG 


Y oi . 


Patterson, Warren B. 15 Hayes Street Blauvelt NY Res.’ 
; : Bus. 

< z : ¢ . “ $s) - 

Reiter, Carl J, ‘ 41 Cooper Drive New Rochelle NY Res, 

. e nia, . Bu Se 


Seelana, firs, Edith K. 215 East 79th Street 


Shanley, Daniel K.. | 1 West 54th Street NYC 


; brea, déFemiah ; "18086 Park View Ave. Bronx NY 


Btruby, Katherine 


PANEL OF GRAND JURORS for a United States 


pistrict of N 


1966, at ten-fifteen o'clock in the forenoon. 


¥. Schul t, and the Jury Commissioner on the 27th day of M 


‘with the statute in such 


- NAME 
Adams, John J. 


Anderson, Ceorge 


Avella,. Salvatore R. 


_ Blitzer, Edward H.R. 
‘ Blumert, Joseph 
Caffyn, Harold R. 
‘-gohen, Geerse N. 
Colby, Mrs 
Conforti, Guy 
Cowen, Lawrence 
Cragin, Donald W. 
‘angelo, Anthony 
Deering, James A. 
Drexler, 
Elliman, Donald M. 
i Elliott, Lioyd v 
English, James J. 
‘Panelli, Joseph A. 
Fardwell, Harry R. 
Pixler, Philip 


Pluezelman, Milton 


riendly, Edwin S.,Jr. 


Gessner, Harold B. 
Ginsterg, Leonard 


Graham, Richard $ 


. Augusta S. 


Frederick H. 


gou7"EAN DISTRICT OF NEW YORK: 


Drawn by 


‘District Court fr 


o the Southern 


ew York, to be held in the United States Court House, Foley Squarc, 


4 


an the Borough of Manhattan, in the City of New York, on the 2nd day of August 
the Deputy Clerk, Otto 


ay 1966, in conformity 


case made and provided and the erder of said Court. 


ADDRESS 
1368 Metropolitan Ave., NY 


237 E. 20 St., NYC 

250 E 200 St.,Bx.,NY 

75 C.P.W., NY 23, NY 

2115 Grand Ave., Bx., NY 

320 E. 53 St., NY 

58 Brite Ave.,Scarsdale, NY 
3240 Henry Hudson Pkwy, NY 

17 Benedict Place, Pelham, NY 


2° Sutton Place So., nyc 


. 70 E. 10 St., NYC 


1245 Choctaw Pl.,Bx.61, NY 
NY 


25 E. 67 St, NY 21, 

1075 Park Ave., NY 

S51 Valley Rd.,Bnxville,NY 
880 Fifth Ave., NY 

1680 Metrop 
9 Winding W 
25°E. 9 St., NYC 


" 2230 Cruger Ave.,Bx.67,NY 


31 Morris Lane, Scarsdale,NY 
544 ©. 86 St., NYC 

880 Fifth Ave., NYC 

480 Park Ave.,NY 


18 Stuyvesant Oval, NYC 


EXHIBIT “Kn 


olitan Ave. ,NY62,NY 


OCCUPATION 
Office Supvr. 


Public Relations 


Civil Engr. 
Sales Engr. 
Writer 
Retired 
Pre.sof Firm 
HousewLfe 
Gen. Mgr. 
Finance 
Snvestor-Director 
Builder 
Ins. Broker 
Retired 

Ban 


Auto Dealer 
Treasurer 


Traffic Mgr 


Textiles 


TV Exec. 


Brokerage Adczin.& 
Sales 


2008 sad Bee, 


TPL TSE IT | 


Sealed stall 
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-Grant,Ernest M. 


Greenwald,Samuel H. 


Hatch,Alden Denison 


| 
Herman, Adelie 


Jackson,William M. 
Senta Secu W. 
Johnston, William s. 
Keer, Pauline 

* Knox,John A. 
Kohnstamn, Paul L. 
Korn, Richard K. 
Landau,Constance S. 


Levy,Norman | 


* Lewis,Ralph F. 


* Idppincott,Norman W. 


Loewy , Raymond 
Loud, Nelson 
Lundbergn,Holger 


Iynch, Agnes M., 


Iynch,Caroline Hudson 


. lynch, Dennis J., 


‘ 


Maisel,arthur 


McCormick,Ed¢ward A., 


McDonald, Edvard A., 


McHugh, James J., 


188 ‘st.Nicholas Ave.,NYC.,_ 
20 Olmsted Rd.,Scarsdale,NY., 
308 E£.71St.,NY.21,N.Y., 

2149 Bogart Ave.,Bx.,N.Y., 

43 Lawrence Ave. ,White Pls,NY—~ 
25 Chester Dr.,Rye,N.Y., 

65 Morris La.,Scarsdale,NY., 
230 West End Ave.,NYC.23,NY 
Fargo Lane,Irvington,NY., 
RFD#1, Pound Ridge,N.Y., 

898 Park Ave.,NYC., 


262 Central Pk.West,NYC., 


‘1160 Park Ave.,NYC., 


Hyatt Rd.,Bri 


1320 Riverside D 
900 Fifth Ave.,NYC., 
10 Gracie Sq. s¥YC.., 
169 £.78th St.,NY 


720 Park Ave.,N.¥.C., 

2279 University Ave.,Bx.,NY., 
60 Sutton P1.So.,NYC., 

4 Midland Gardens, Bronxville ,NY 
2015 Monterey Ave.,Bx.,NY., 


18 Hampton Rd.,Scarsdale,NY., 


ue 


e 


R.E.Broker 
Sales Mgr., 
Publ. & F.om. 
Housewife 

Lab Technician 
C.P.A. 

Retired 
Homemaker 


Banking 


* Mfg.Chemist 


Executive . 
Retired 
Real Estate 
Partner 


Ins .Broker 


" Journalist 


Housewife 
Housevife 


Sr.Technician 


Clerk 


Sales -Encr. 
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‘Moran, Charles,Jr., 
-* Morgan, John S. 
Nuttall, Carrie B., 
O'Neil, Daniel Jey 
Oransky, Jerome I,, 
Palmer, F. Morgan 
Palumbo, Michael 
Panobdianco ,Dominick I 
Patterson Warren B., 
Pollack, Lillian 
Potter, John A., 
‘Reiter, Carl'J., 
Rhodes, Paul E., 
‘Rosenberg, Sidney 

' Sas, Anne G., 

Saypol, Roger L., 
Schechtman,Ellis H., 
Seeland, Edith K., 
Shea, Jereniah 
Sherwood, 


Sobo} 


Minnie K., 
»Benjanin 
Struby, Katherine 
Taylor Davidson 
Werner, Gerson H., 


Zahn,Sarah Christie, 


Box T.RFD#2,Tripps,Mt.Kisco 


40 East 10th St. ,NYC., 
25 Sutton P1l.So. ,NYC., 
510 E. 23 St.,NY.10,NY., 
5610 Netherland Ave. 
139 E.79 St.,N.Y.,N.Y., 


ry 
sBxX.,NY., 


300 Gramatan Ave. ,Mt.Vernon,NY. 
1631 Bayvi 
15 Hayes St. ,Blauvelt,NY., 
108 E, 38 St. ,NY 16,NY., 


ew Avo. Bx. ,Nu¥e, 


1 Carmine Re. ,Scarsdale,NY, 


4l Cooper Ctr.Rd. ,Wh.PL1.NY., 


55 Park Terrace East ,NY.,NY., 


' 910 Grand Concourse ,Bx.51,NY., 


475 W. 
152 E. 94th St. N.Y. ,NY., 
3 E.69th St.,NYC., j 
215 E. 79th St.,NYC., 


186th St.,N.¥.,0Y., 


1808 Park View Ave. ,Greenburgh, NY 
40 E.88 St. ,NYC., : 
Fair St.,Wh.Pl 

350 E,52nd St. ,NYC., 

345 E.57th St. ,NYC., 

200 Haven Ave. ,NYC., 

1010 Fifth Ave. ,Ny28,NY., 


Security Broker 


Corp. Treas. 
Aéministrative 
Bookkeeper 
Banker 
Cashier 
Ins.Broxer 
Installer Dispatche 
Housewife 

Retired 

Division Superviscor 
Financial Consult. 
Accountant 
Homemaker 

Adv. Exec. ; 
Executive 

Housewife 

Retired 

Housewife 
Executive 
Housewife 
Director arts 
Theatre Executive 


Housewife 


COIL Ua ea ee . . 


red as 


er ew, 


10:35 A.K. 
GRAD JUHnY 
ROOM 318 

AUGUST 2, 1966 


HON. DUDLEY B. DOxSaL 


i goUTHERN DISTRICT OF NEW YORK: ss 


PANEL OF SRAND JURORS for a United States District Court fro the § 


pistrict of New York, to be held in the United States Court House, Foley Squars, 


in the Borough of Manhattan, 
1966, at ten-fifteen o'clock in the forenoon. Drawn by the Deputy Clerk, Otto 
-W. schult, and the Jury Commissioner on the 27th day of May 1966, in conformity 
with the statute in such case made and provided and the order of said Court, 

" QcCUPATION 
Office Supvr. 


ADDRESS . 
1368 Metropolitan Ave., NY 


NAME 
Adams, John J. 


237 E. 20 St., NYC Public Relaticns 


250 E 200 St.,Bx.,NY 


Anderson, George 


Avella,. Salvatore R. Civil Engr. 


Blitzer, Edward H.R. 75 C.P.W., NY 23, NY Sales Engr. 


Writer 


Blumert, Joseph 2115 Grand Ave., BX., NY 


320 E. 53 St., NY Retired 


58 Brite Ave.,Scarsdale, NY 


Caffyn, Harold R. 


Cohen, George N. Pre.sof Firm 


SS ee eR ee eS we em ee es Ss 
ee a ee ee = ee re - 


+ Cre. . eereweemmenamanes 2-02 eer we =m = 


Housewffe 


Colby, Mrs. Augusta S. 3240 Henry Hudson Pkwy, NY 


Conforti, Guy 17 Benedict Place, Pelham, NY Gen. Mgr. 


Finarce 


Cowen, Lawrence 

Cragin, Donald W. 
“ D'angelo, Anthony 
Deering, James A. 
Drexler, Frederick H. 
Elliman, Donald M. 


Elliott, Z 


Ginsterz, Leonard 


ome 


Graham, Richard S. 


a nn 


2 Sutton Place So., NYC 
- 70 BE. 10 St., NYC 

1245 Choctaw P1.,Bx.61, NY 

25 E. 67.St,N¥ 21, NY. 5 

1075 Park Awe., NY 

1 Valley Rd.,Bnxville,NY 

880 Fifth Ave., NY 

1680 Metropolitan Ave. ,NY62,NY 

9 Winding Wood Ré., Pt.Chester,NY 

25°5. 9 St., NYC ; 
" 2230 Cruzer Ave.,3x.67,NY 


31 Morris Lane, Scarsdale,NY 


480 Park Ave.,NY 


18 Stuyvesant Oval, NYC 


279A 


Ins. 


ee 


Investor-Directo> 
Builder 


Broker 


“Retired 


Comm. Banking 
Exec. 

Underw 

Auto Dealer 
Treasurer 


ic Mgr. 
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orant Ernest i.’ 18& ‘St.Nicholas Ave.,NYC., R.E.Broker 
Greenwald,Samuel H. “a 20 Olmsted Rd,,Scarsdale,NY., . Sales Mgr., 
Hatch,Alden Denison 308 §5.71St.,NY.21,N.Y¥., Publ. & Prom. 


| —— 
Herman, Adele : 2149 Bogart Ave.,Bx.,N.Y., Housewife 


nT : e 
Jackson, William M. 43 Lawrence Ave.,White Pls,NY.—~ Lab Technician 


F ; 
Janis,Jacobd v., 25 Chester Dr.,Rye,N.Y., C.P.A. 


Johnston,William Ss. 65 Morris La.,Scarsdale,NY., Retired 
i : 
Keer, Pauline 230 West End Ave.,NYC.23,NY Homemaker 


_Knox,John A., : Pargo Lane, Irvington, ¥Y., Banking 
Kohnstamnm, Paul L. RFD#1, Pound Ridge,N.Y., . * Mfg.Chemist 
Korn, Richard K: , 898 Park Ave.,NYC., "Executive 
Landau,Constence S. 262 Central Pk.West,NYC., Retired 
Levy,Norman F. 1160 Park Ave.,NYC., Real Estate 
Lewis,Ralph FP... |” Hyatt R4.,Briarcliff Manor,NY., Partner 
Lippincott,Norman W. 1320 Riverside Dr.,NYC.33,NY., 
Loewy, Raymond e 909 Fifth Ave.,NYC., ; 
Loud, Nelson 10 Gracie Sq.,NYC., _°. Investment Banker 
Lundbergh,Holger oN. “Journalist 
Lynch, Agnes M., . McGraw Ave.,Bx.,NY., Housewife 
Lynch,Caroline Hudson 20 Park Ave.,N.Y.C., 
. Lynch, Dennis J., 2279 University Ave.,Bx.,NY., 
“Matsel, arthur 60 Sutton P1.So.,NYC., 
McCormick, Eawar Ass 4 Midland Gardens ,Bronxville,NY Executive 
McDonald, Edward A., ; 2015 Monterey Ave.,Bx.,NY., Clerk 


McHugh, James J., 18 Hampton Rd.,Scarsdale,NY., Sales Engr. 
, \ 


\ ° 
- é e 


25- 


~ “Moran, Charles,Jr-, Box T.RFD#2,Tripps ,Mt.Kisco Security Broker 

.* Morgan, John S. LO East 10th St.,NYC., 
Nuttall, Carrie B., 25 Sutton Pl1.So. ,NYC., Corp. Treas. 
O'Neil, Daniel J., | $10 E. 23 St.,N¥.10,NY., Administrative 

‘ oransky, Jerome I., 5610 Netherland Ave. ,Bx.,NY., Bookkeeper 
Paluer, F. os 139 E79 St. N-.,N.Ye, Banker 
Palumbo, Michael ; ol Cashier 
Panebianco,Do 1631 Bayview Ave. ,Bx. ,N Ins.Broker 
Patterson Warren B.; 15 Hayes St. ,Blauvelt ,NY Installer Dispatcne 
Pollack, Lillian 108 E, 36 St.,NY¥ 16,N¥., Housewife 
Potter, John A., 1 Carmine Rd, ,Scarsdale,NY, Retired 
Reiter, Carl'J., 41 Cooper Ctr.Rd. ,Wh.PL.NY., Division Supervisor 
Rhodes, Paul ©., 55 Park Terrace East ,NY. ,NY., Financial Consult. — 


Rosenberg, Sidney . 910 Gand Concourse ,Bx. 51,NY., Accountant 


Sas, Anne G., : gag W. 186th St. N.¥.,NY., Homemaker 


Saypol, Roger L., 152 E. 94th St. N.Y. ,NYey Adv. Exec., 


é 
_ Schechtman,£1 1 3 £.69th St. ,NYC., ; : Executive 


Seeland, Edith K., _ ~215 E. 79th St.,NYC., Housewife 

Shea, Jereniah +f 1808 Park View Ave. ,Greenburgh, N% Retired 

Sherwood, Minnie K., oN Housewife 

Sobol ,Benjanin . ,Wh.Plains ,NY Executive 

Struby, Xatherine E.52n nyc. Housewife™ 

Taylor ,Davidson 345 E. 7! NYC ; Director Arts 
Werner, Gerson H., 200 Haven Ave. ,NYC., Theatre Executive 


Zahn,Sarah Christie, 1010 Fifth Ave. ,Ny26," Housewife 
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SOUTHERN DIS TRICT Or NEW YORK: ss 
PANEL O? GRAND JURORS for c United States District Court for th2 Southern 

_ Bistrics of New York, to be held in the United States Court House, Folcy Square, 

‘$n the Borough of Manhattan, in the City of New York, on the 9th day of November 

1966, at ten-fifteen o'clock in the forenoon, raim by the Deputy Clerk, Otto W. 


Schult, and the Jury Commissioner on the 2nd day of September 1966, in confo 


ty 


7 


—e 
[o> 


with the utatute in such case made and provided and the order of said Court, 


WANE * ADDRESS | OCCUPATIC:! 
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Abrams, Joseph L. ie 1185 Park Ave., NYC Invest. Banking 
Akers, James Re : 12 Barry Rd. ,Scarsdale, Sales 
Barnes, Paul S. | 390 First Ave., NYC ' Exec, 
Bender, Martin 100 Pelham Rd. ,New Rochelle ,NY Elect. Engr. 
Best, Marshall A. koh £,.52 St., NYC Book Publishe 
Bianco, Victor yi 4021 Sacor Ave.,Bx.,NY Prod, Mgr. 
Blodgett, Thurston P. 1 East End Ave., NYC Invest. Banker 
Blum, John A. 120 E. 65 St., NYC Exec. 
Brady, Walter F. * 132 Valley Stream Rd.,Larchmont,NY Insurance 
Branch, William B. 53 Cortlandt Ave.,New R&chelle,NY | TV Producer 
Brayer, William H. 70 E. 10 St., NYC Exec. 
’ Brennen, Francis E. ko E, 62 St., NYC ; Vice Pres. 
Brown, Jack 223 Ferndale Rd.,Scarsdale, NY Salesman 
Burke, Michael 1172 Park Ave., NY 28,NY Business Exec. 
Cahil, Joseph A. Gipsy Trail Rd,,Carmel, NY Mfgr. 
Classon, Bruce D, 58 Birchwood Ave,.,Hartsdale,NY Asst. Sec'y 
Cocke, Ennett 0, E. 4 Sr. VP Gen. gre 
Conner, Eliot 5 Poe r, N Self 4 
Connor, Francis D2. 1555 Odell St., NY Broker 
Dial, Mre, Thelma: 545 Edgecomb Ave.,\Wash. Hets.,NY Housewife 
” viyna, Edward FP. 461 Highbrook ave.,Pelh.Mnr.,NY ; Advtg. Excc. 
Pord, Gerard W. 160 E. 78 St., NYC Employment Asent 
Fox, John HM. 110 East End Ave., NY : Advtg. 
Gavan, Gordon S. 153 E. 18 St., NYC i Invest. Counsel 


? Gidlin, Jack 1186 Pelham Pinry So.,Bx. ,¥ Supt. 
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“B2RTtaEtt 


% “Tact 2 ’ — 
luckman, Kernan t sice ', x Treasurer” 
Goulden, Miss “Recirm A, 3236 Tierney #4,, Bre, ! Controllers 
Graf, George J. 1855 Gr. Concourse, fx., X Admin, Asst. tov. fF. 
* Green, Mrs. Zleanor 162 We 56 St., NY Allergy Chem, 
Gutman, Daniel L, 1 Kelwynne Rd., Scarsdale, NY : Stock 8-oker 
Hackney, Roger 20 Maple Ave., Larchmont, MY Vice Pres, 
Holdcerzan, Archibald R, ns £. 63 Ste, NY Free lance Artist 
Jefferson, Floyd W. Jr, 1 Sutton Pl. So., NY ' President 
Johnson, Wilber C, 91 Hickory Grove Dr., Larchmont, NY Accountant 
Jorgensen, Frank E, 200 E. 66 St., NY ’ Ins, Exec. 
Kapp, David , 200 E. 57 St., NY Exec. 
Kindler, Albert i Macy Ave., Wh. Pl., MY Real Estate 
King, Robert E, 580 Shore Acres Dr, Mamaroneck, NY Pet. Geologist 
Koff, Murray 25 Sutton PL, So., NY Advertising 
Yeon J. “WS Marey Pl., my "Advertising 
an, Julius il Stuyvesont Oval, NY Sr. Claim Approver 
Tauman, ) 3. Anne E, 215 W. 68 St., ny Housewife 
IeGrand, Coles:ton W, 218 Tecumseh Ave., Mt. Vernon, NY Clerk & Receptionist 
Lesley, Morton 365 We 2uth St., NY . Free Llane writin ¢ 
Leung, Solomon W, 5 Undon Ave., Harrison, NT Sales Engr, 
levy, Aaron J. 7 60 Fark Ave., NY President 


lewis, Madison H 12 E. 73 St., NY . Retired 


Tidgerwood, Willian Van ve — 2111 Park Ave., NY s Puble Rels. & Adve 


Livingston, Mortimer P, 123 Es 37th St., NY 


Mabon, Janes B, Jr, —— 570 Park Ave., NY Bond Dealer 
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Mayers, Mrs. Gloria 


_ Meilainss Charles V. 


picHiaster tavpert Je 
nebel. Selma P. 
Meyers, Norman G. 
Milstein, Seymour 


sochrie, Robert 
' 


. Muir, Hrs. Praences T. 


Nahigian, Dican 


Ponerantz, Frani 


Powers, David Ge 


‘pratt, Miss Beryl L. 


Reeves, Caroline B. 
Rimai, Emanuel 

Rose, Stanley H. 
Sallick, Hrs. Marion HM. 
Sheridan, John P. 
Shorter, Walter C. 
Sollfrey, Lewis 8S. 
Sveetser, Hrs. Eugenia N. 
Tr2cy, Williem ve 
Tuck, Theodore E. 
Tuttle, Hrs, Edith KH. 


Vickers, Murray A. 


Vener, Lawrence 


9 EB. 79 St.; NYC 


28 So. Columbus Ave.,fit.Vernon,Ny 


225 Cliff Ave.,Pelham,NY 


240 Gentra? Park So., NYC. 


1OSé Sth Ave., NY,HY 


ygden Rd.,Scarsdale, NY 
£\30 E.86 St., NYC 
435 E. 52 St., NYC 
103 Lexington Ave., NYC 
Brookside Apts.,Rye, NY 
603 Monterey Ave.,Pel. Hnr., NY 
11 5th Ave., NYC . 
215 E. 68 St., NYC 
2090 Barnes Ave. ,Bx. ,NY 
i1 Hazel La.,Larchnont, nY 
45 Gramercy Park No.,NYC 
16 Metropolitan Oval, Bx. ,NY 
1060 5th Ave., NYC 
30 E. 65 St., NYC 
14 Sutton Pl.So., NYC 
133 E. 80 St., NYC 
76 W. Garden Rd. ,Larchmont, NY 
181 E. 93 St, NYC 
140 E. 40 St., NYC 
4555 weney Hudson Play We, NY 


Houscwife 


Sales Her, 


. Deputy Comptrsil. 


Homemaker 
President 
Exec, 

VP § Gen. | 


Houseuife 


— 
~te 


Teacher : 
Comptroller 
Trust Officer 
Steff Asst. 
Engr. 

Hdse. lgr. 


Housewife 


- Asst. Chicf Ci::. 


Vice Pres. 


Investreats 


Housewife 


*. Exec. 


Sales iisr. 


Housewife 


Retired 


Retired 


Trial Transcript, September 12, 1967 
Morley-direct 

[383] BY MR. ARMSTRONG: 

Q Mr. Morley, answer the question, what was the 
comersation that you had at tha. time with Mr. Wolfson? 
A I told Mr. Wolfson that the Dow Jones ticker just carried 
én article announcing that William Shea and Martin Segal 
were elected to the board of American Motors as his repre- 
sentatives, and told him that I had received a call from 
Our partner in New York instructing me to accept no more 
sell orders in American Motors from Mr. Wolfson nor his 


family. Mr. Wolfson asked me who gave me those instructions. 


I told him it was our partner and our lawyers in New York. 


He asked me if I thought that our lawyers were better than 
his lawyers and I told him no, but that we were a regulated 
industry and that we had to do what our lawyers told us to 
do because the penalty on the broker was very severe. 

Q Did you -- MR. GOULD: May I inquire is the 
witness consulting any notes: MR. ARMSTRONG: No, 
I will take it back, it is an exhibit given to him to refresh 
his recollection to this date. I am taking it back. THE 
COURT: What exhibit was that? MR. ARMSTRONG: 4-A, Yaur 
Honor. THE COURT: Very well. 

Q Did you tell Mr. Wolfson in this phone conversa- 
tion why you were declining to accept any further trades? 


285A 


Morley-direct 
MR. GOULD: I object to that as to form. THE COURT: 
Overruled. A I told him that we could accept no sell 
orders because the election of Martin Segal and William 
Shea to the board as his representatives was the same as 
if he wereon the board himself. That was our firm's 
interpretation. 

Q Did you speak with him about the significance 
of his being on the board MR. GOULD: If your Honor please, 

I think this witness ought to be permitted to testify. I 
think this is leading and suggestive. [385] THE COURT: 
Try to exhaust the witness' recollection as to the entire 
conversation first, Mr. Armstrong. 

Q Do you recall anything further said in the 
conversation? A No, Sir. 

Q Do you recall anything being said as to the 
signficance of Mr. Wolfson's being on the board or considered 
to be on the board? Why was it that that required your 
refusing his stock? A May I have the question again, please? 

Q Do you recall saying anything to Wolfson as to why 
his or his representatives being on the board made it necessary 
for you to refuse to handle the orders in the account? A Because 
when they went on the board and our firm viewed it as though Mr. 
Wolfson was on the board, since they were his representatives, he 


would then become a restricted person as far . ££ could 


accept no further sales in American Motors from Mr. Wolfson, his 


family or his associates. 286A 
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UNITED STATES OF AMERICA 
~against- 
LOUIS E. WOLFSON, 


Defendant 


FENSTERWALD & OHLHAUSEN, FSQS. 
910 Sixteenth St., N.W. 
Washington, D.C. 20006 
Attorneys for Petitioner Wolfson 


BERNARD FENSTERWALD, JR.,;, ESQ. 
Of Counsel 


BASS & ULLMAN, ESQS. 

747 Third Avenue 

New York, N. Y. 16017 
Co-Counsel for Petitioner 


By: ROBERT ULLMAN, ESQ. 


ROBERT B. FISKE, JR.,;, ESQ. 

United States Attorney for the 
Southern District of New York 

One st. Andrew's Plaza 

New York, N. Y. 10007 


ANGUS MACBETH, ESQ. 
Assistant United States Attorney 
Of Counsel 


PAIMIERI, J, 

‘This is a voluminous petition to set aside 
the judgment of conviction of Louis E. Wolfson .én- 
tered on November 28, 1967 5° after, a jury found hin. 
guilty, on September 29, 1967, of violating and 
conspiring to violate the federal securities laws. 
United States v. Wolfson, 66 Cr. 720 (the Continental 
Enterprises case). The conviction was affirmed. 
United States v. Wolfson, 405 F.2d 779 (2d Cir. 1968), 
and certiorari denied, 394 U.S. 946 (1969). A 
motion for a new trial on grounds of newly discovered 
evidence was made on October 9, 1968. Following a 
lengthy evidentiary hearing, the motion was denied, 
297 F. Supp. 881 (S.D.N.Y. 1969), and the denial 
was affirmed by the Second Circuit, 413 F.2d 804 (1969). 

The petitioner was indicted, tried and 
convicted on other charges, United States v. Wolfson, 
66 Cr. 832 (the Merritt-Chapman & Scott case); but 
the conviction wae reversed by a divided court, 


437 F.2d 862 (2d Cir. 1970), and subsequent trials 


Date ty ms 


of the petitioner resulted in jury disagreements 
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and eventually in a nolle prosequi. 


4 
, 
- 


mayi 


#4 da,a8 


Ai sto oa't fu 


‘ 
re 


. , vs 
ae 


_ « 
sy 


« Res my 


a ES bees. As 
--% ee ms shy ° or : 
- wt _ - a: : s 


&-- 


Pa at be) - = tak a — +o 
© @uere rs er ee ee 


The Procedural Status of the Petition 
Due to the complexity of the proceedings 
had and the multiplicity of the papers involved on 
this petition, it will clarify matters to tena 
briefly the activities that have occurred since the 
filing of this petition. 

3 Contrary to the toenl rales of this court, 
the petitioner sought unsuccessfully to place this 
petition, filed May 16, 1975, before the Chief Judge 

of this court, or a judge other than the trial judge. 


He addressed it specifically to the Chief Judge, who 


+ 
he 


Fr. q , 


refused to accept it, and then attempted to have it 


* 
t 
mf 


oi 


put on the court's motions calendar in Part I. Hav- 
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ing failed in this maneuver, the petitioner filed 


At ® 


on June 18, 1975, a motion for recusal of this Court. 
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' This motion was denied in an Opinion dated July 23, 


1975,. on substantive grounds as well as on the pro- 
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cedural grounds that the affidavit by petitioner and 
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the certificate by his rounsel, as required by 


sade 


Ying 
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_,.28 U.S2C. § 144, were not supplied. 
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Why 


i ’ By letter dated July 24, 1975, the Court 
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“gave certain directions to petitioner's counsel. 
The letter noted that the petition papers gave an 
* , impression of lack of familiarity with the record 


in this case and thus vastly complicated the burden 
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on the United States Attorney end on ‘the Court. ; 


Petitioner's counsel was asked to subnit an affidavit 


stating that he had made a conscientious study"of all 


ar Mier Saker dieeeneatiee seemmmnamnaiatnalin’ . 
F a y 
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relevant documents referred ‘to in the eee 
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identifying which of tre petition’ s pasere had. and, 


which had not been previously litigated, id noting 
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which points related to the Continental Enterprises 


case and which to the Merritt-Chapman case. The 


aie an bo eee bt ae Blok 


purpose of these directions was to bring within a 
manageable compass petitioner's wide-ranging and 
partially repetitive allegations. 


On August 21, 1975, petitioner filed a 


’ 
ran Aanrell 
gt 4 


motion for reconsideration of the motion for recusal. 
In the papers submitted therewith, the petitioner 
indicated his intent to ignore the directions con- 
tained in the Court's letter of July 24, cavalierly 
disposing of the errors in the petition by stating 
that "they wi pees ut by the Government and 


taken into account by the Court." 


The Court, in an opinion dated September 16, 


\ . 


1975, granted the request for reconsideration and 
denied the motion both on substantive grounds and. 
for failure to remedy the procedural deficiencies. 
The Court reiterated its directions and stated its. 


intent to dismiss the petition if counsel refused to 


comply. 


e: 


eg SIG 
- Aw? “3 1h Be 
‘23 


~- 


On November 7, 1975, the petitioner's 
Counsel filed an affidavit stating he had made a re- 
view of some of the documents but that he could not 


comply with the directions fully, alleging thatthe 


‘court's records were in shambles. Although the 


Court had pointed out in one of its interim opinions 


that there was no conviction or judgment in the 
juag 


Merritt-Chapman case and that a coram nobis petition 


1 
could: not be properly availed of in that proc 2ding; 


the attorney for the petitioner stated that, notwith- 


- standing the Court's directions, he did “not find it 


feasible to assign most ‘points’ to either the 


Continental case (66 Cr. 720) or the Merritt-Chapman 


“Scott case (66 Cr. 832) exclusively as most ‘points’ 


apply in one degree or another to both cases." 

3 The Government answered this affidavit on 
January 12, 1976, and the petitioner replied to the 
Government's answer on February 6, 1976. 


« On February 9, 1976, the Court filed an 


.. opinion directing the petitioner's counsel te comply 


with its prior order and to submit information as to 


which documents in the court's records he claimed 


were missing or unavailable. The purpose of the 


“latter directive was to clarify what documents, if 


any, were missing or unavailable, to help locate them, 


‘-and to clear the petition of collateral issues. 
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On March 8, 1976; petitioner's counsel sent 


the Court a letter which indicated that he did not — 


intend to comply with the Court's outstanding i‘rectives. 


Consequently, the Court, on March 22,.1976, noting this, 
ordered the Government to submit its answer pe the - 
merits of the petition so that the Court could ‘proceed’ 
to a disposition of the wea 

Thereafter, on April 8, 1976, the petitioner's 
counsel sent the Court a letter that can only be de- 
scribed as inflammatory and which indicates a tendency 
to misstate or selectively overlook facts of record. 
For example, the letter upbraided the Court for not 
having required the Government to answer the petition 
when just such an order had been entered the previous 


month. 


By this letter, counsel also sought to move 


eat the ae 


for an order permittin interlocutory appeal ursuant 
py 


to 28 U.S.C. 1292 (b). was informed that 


ren 


this should be done by formal motion in accordance 
with the rules of the court. 
The Government filed its answer together 


with affidavits by Paul R. Grand and Paul B. Galvari 
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were 


on April 20, 1976. The petitioner then requested 
and was granted permission to reply to the Government, 
which he did on May 10, 1975. The Goyernment then 


requested an opportunity to submit a supplemental 
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‘answer. The Court. reluctantly, granted this request 
- because the petitioner had used the opportunity for 
reply to inject new matters into the proceeding and 
te make new factual allegations. The Government! s 
gupplenental answer was filed on June ls 1976, to- 

” gether with affidavits by Michael F. Armstrong, 
Angus Macbeth,° William A. McRitchie and Robert M. 


: Morgei.-hau. 
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The Petition Should be Dismissed for 
Failure to Follow the Court's Directions 


Apart from anything else that might be 
said hereafter, petitioner's counsel has acted in 
flagrant disregard of the Court's directions, has 


chosen to proceed as if many of his charges had 


ha 


ise 


never been litigated, has made scattershot and 
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‘broadside attacks on two criminal proceedings al- 


though only one of them ended in a judgment of 


conviction and has any pertinence to this petition. 
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He has shirked his responsibility for clear and 


4 
ah, 


Sur Lae 


‘ precise argument, has sought to place the burden 
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of ‘identifying and correcting his misstatements 


on the Court and the United States Attorney. Be- 
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cause of the disregard of this Court's directions; 
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_this Court concludes t*at there is sufficient basis 


. to deny the petition with prejudice. Rule 41(b), 


Fed. R. Civ. P. Seo Harris v. Nelson, 394 U.S, 286, 
299 (1969). 28 U.S.C..§ 1651. | 
However, notwithstanding this conclusion 
the Court hereinafter discusses the’ petitioner's 
allegations in order to demonstrate that there are 
additional and persuasive grounds for the denial of 


the petition. 


The Motion for Recusal 
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The opinions and orders of July 23, 1975, 
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and September 16, 1975, disposed, among other matters, 
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of the petitioner's motion for recusal of this Court. 
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All that can be said that is relevant to this issue 
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has been set forth in these two opinions and the 
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matter need not be discussed again here, except to 


aa 


say that this Court reaffirms in every respect all 
that vas there set forth. It should be noted that 


item (b) of petitioner's Motions for Discovery was 


pad ped nveg sa tate S 


satisfied by Appendix A to the opinion of July 23, 
1975. The same opinion disposed of item (g) of the 


Motions for Discovery. 
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The Standards Governing a Petition 
for a Writ of Error Coram Nobis 
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At the outset, a review of the legal stan- 
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dards which apply to a petition for a writ of error 
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coram nobis, and thus to all of petitioner's points 
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and allegations, is in order. This is done so that 
it will not be necessary to restate and apply these 
stan°“ards to each of the numerous issues webatioder 
raises. 

The writ of error coram nobis is an extra- 
ordinary remedy to be applied only 1 :-r the most 
compelling circumstances to correct errors of the 
most fundamental character. United States v. Morgan, 


346 U.S. 502, 512 (1954); United States v. Cariola, 
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323 F.2d°180, 184 (3d Cir. 1963); United States v. 


te 
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‘slinsky, 310 F. Supp. 523, 524 (S.D.N.Y. 1970). 


Continu:i..ion of litigation after 
final judgment and exhaustion or waiver 
of any *tatutory right of review 10uld 
be allowed through this extraordinary 
remedy only under circumstances compel- 
ling such action to achieve justice. 
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United States v. Morgan, supra, 346 U.S. et 511. 


In considering such a writ, a presumption 
p Pp 
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of regularity attaches to the challenged proceedings 
and the burden of overcoming that presumption is 


placed on the petitioner. United States v. Morgan, 


‘supra, 346 U.S. at 512; Bruno v. United States, 
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474 F.2d 1261, 1263 (Sth Cir. 1973); Ybarra v. United 
States, 461 F.2d 1195, 1198 (9th Cir. 1972); United 


States v. Cariola;, supra, 323 F.2d at 184, 
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The function of the writ is to correct 


mistakes of fact not law. ‘Bronson v. Schulten, ' 
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104 U.S. 410 (1881). Even then, the mistakes of 
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fact must not be attributable to the negligence of- 


the petitioner and must be of such a fundamental: 
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character as to render the proceeding itself irregu- 
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lar and invalid. United States v. Morgan, supra; 
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U.S. at 507; United States v. Maver, 235 U.S. 
68 (1914); Moon v. United States, 272 F.2d 530, 


(D.C. Cir. 1959). The purpose of the writ is 
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bring to the attention of the court some fact 
unknown to the court, which if known would have re~ 
sulted in a different judgment." Allen v. United 
States, 162 F.2d 193, 194 (6th Cir. 1947). 
Issues that have already been adjudicated 
upon trial or appeal may not be raised ina collateral 
attack, whether that attack b a coram nobis petition, 


448 F.2d 1275, 1276 (9th Cir. 


a tenemes pet em w e 


1971), Jackson v. United States, 394 F.2d 114, 115 


(5th Cir. 1968), or a petition under 28 U.S.C. 


§ 2255 which is the modern equivalent of a coram 
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nobis petition, Meyers v. United States, 446 F.2d 


37 (2d Cir. 1971); United States v. Thompson, 


261 F.2d 809, £10 (2d Cir. 1958). As a necessary 


corollary to this rule, it is also clear that issues 
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at trial or on 
appeal may not be raised. . United ‘States, 


463 F.2d 1183, 1184 (2d Cir, 1972), aff'g, 334 F.Supp.’ 


669, 671 (S.D.N.¥. 1971),*cert. denied,’ 409 U.S. 967 


(1972), eyed eS ey pee gee 
Petitioner is entitled to an evidentiary 
hearing only if he alleges facts that would support 
‘a claim of constitutional dimensions; Smith v. O'Grady, 
312 U.S. 329 (1941) and puts some material issue of 
fact into dispute. Walker v. Johnston, 312 U.S. 275, 
284-85 (1941); United States v. Carlino, 400 F.2d 56, 
58 (2d Cir. 1968), cert. denied, 394 U.S. 1013 (1969); 
; United States v. Tribote, 297 F.2d 598, 600 (2d Cir. 
1961). *The Court is not obliged to accept as facts 
‘mere conclusory allegations asserted by the petitioner 


or his counsel. Accardi v. United States, 379 F.2d 


312, °313 (2a Cir. 1967); United §S 
supra, 297 F.2d at 601. 

Wolfson's netition has failed to meet these 
standards. 

The Issues Already Litigated 

Petitioner's counsel has conceded that a 
number of issues have already been litigated and 
therefore cai form no valid part of the basis for 


- this petition. The Government is quite correct, 
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bias and prejudice. 


The “Slight Acquaintance" of the Foreman 
of the Grand Jury with the Trial Judge __ 


The petitioner states that the foreman of 
the grand jury which indicted him has stated that he 
had a "slight acquaintance" with this Court. This 
Court has specifically denied any recollection of 
this grand juror or of any evidence of any connection 
witn him in its opinion of July 23, 1975, There 1: 


no demonstration of the factual basis upon which 


: 4 
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this statement is based. Petitioner has been unable 
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to obtain an affidavit from the foreman and apparently 
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is no longer pressing this point. In his affidavit 
dated September 15, 1975, petitioner's counsel de- 
scribes a me ting with the foreman but does not 

mention this issue. The foreman, in his affidavit 


submitted by the Government; does not mention it. 
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Even if it were true that the foreman had 
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a “slight acquaintance" with this Court, that would 
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not entitle Wolfson to any relief. This Court did 


not empanel the grand jury or select its foreman. 
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See” opinion of: idely 23, 1975, Jat 4. Wolfson's nines 
cinating questions” are so. b2 ase less and far- fetched ' 


as not to warrant comment much less an evidentiary 
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hearing. 
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“Allegations Regarding the eg 
In addition to petitioner's allegations 
concerning the trial ciate role in the grand jury 
proceedings, which was shown to be nonexistent in 
prior opinions, petitioner raises a iprisinies of other 
issues concerning the grand jury. These tneludé the 
selection of the foreman, the relationship of the 
desis to the United States Attorney, and to the 
‘Government's trial counsel, and the voting of a 
true bill. 
As to petitioner's question whether the 
indictment was actually voted upon by the grand suty. 
2, the grand jury record book for the August 9, 1966 
Special Grand Jury shows that the true bill in this 
‘case was voted on September 19, 1966, at which time 
‘19 grand paras “were present and voted unanimously 


in favor of this true bill. In addition, attacks 


on.an indictment and the institution of pro 


must. be raised before trial. Rule 12(b)(1) and (2),° 


Fed. R. Crim. P. Petitioner attacked the grana jury 


at the proper time.but did not raise this issue. It 


is foreclosed to him now, 
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McRitchie 


the United States Attorney at that time. 


September 15, 1975. 


Robert Mor. 


“ea ikeignt. *° 


Petitioner's claims regarding. Foreman + 


require somewhat more comment. Apparently * iy ; 


knew Michael Armstrong, the Assistant 


United States Attorney in charge of presenting this 


case to the grand jury, and Robert M. Morgenthau, 


Claims that McRitchie "admitted" knowing Morgenthau” 
"well" and Armstrong “intimately." Petitioner 


further claims that: 


McRitchie has said that he was 
"concerned" when Michael Armstrong 
walked in the jury room to present 
the Wolfson cases. - His concern led 
him to go hurriedly to see his fiiend, 
Morgenthau, to whom he explained the 
situation. According to McRitchie, 
Morgenthiu said that he did not think 
his intimate friendship with prosecu- 
tor Armstrong was "justification for 
my being relieved." 


Petitioner does not say when, where or to whom 
McRitchie made this "post-trial admission." The 
only support petitioner offers for his version of 


this matter is an affidavit by his counsel dated 


In the affidavit, counsel says 


he visited McRitchie who “acknowledged that he had 
een a life-long and intimate friend of Michael 
Armstrong"' and said that, because he thought the 


situation might be improper, "he went to his rriend;, 


‘nthau" who “assured him that it was 
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cry 


petitioner's won’ makes ion what he 
‘the "life-long rnd intimate" friendship between 
McRitchie and Armstrong but said he had "no way to 
force Hr. McRitchie to confirm this by way of affi- 


In point of “fact Vickitchi .e ‘denied such: a 


davit." 
Additionally, Mr. NcRitchie vesiated 


the thinly “veiled threat of public embarrassment made 


; 3 
by petitioner's counsel. 


The petitioner's and his counsel's views of 


the matter are in -contrast to statements in the af- 


fidavits of McRitchie, Armstrong and Morgenthau sub- 


mitted by the Government. 


Morgenthau recalls meeting McRitchie two 


or three times with Morgenthaues father at the bank 


where McRitchie worked and then, after the sitting 


of the grand jury in question, several times as 


trustee on matters involving his father's estate. 


states: "This was a business relationship, and 


I..was not a personal or social friend of McRitchie." 


He ‘further states that, apart from telling Armstrong 


that he thought it was proper for McRitchie to serve 


-on the grand jury; he “had no conversation with or 


about McRitchie concerning any grand jury matter," 


“and did not personally appear before the grand jury 


‘in question. 


4 


u 


a 


ih 


Armstrong says that McRitchie's oun nad 
he were classmates during the last few years of 3 
grade school and through high ‘school.’ They were, 
"close friends" in the ‘fourth or _fifth grades oh 
grammar school and they thereafter saw less. ‘of each’. 
other and “eres to sare. ‘different checlas of friends. 
He states that "almost a7.3" of his occasional con- ; 
tacts with McRitchie were during grade school and 
"all of them were in passing." Between iendintton 
from high school in 1950 and the time the evan jury 
was convened, Armstrong says he may have seen 
McRitchie “briefly on, at most, two or .three oc- 
casions." 


fcRitchie's affidavit confirms in detail 


» 
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Morgenthau's and Armstrong's descript*ons of their 


relationships to him. He states that his “relation- 
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ship to [torgenthau] was a business ore rather than 


one of personal friendship," and that "(ijt is in- 
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accurate to describe Armstrong a% 'a life-long and 
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intimate friend of mine. 
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McRitchie also states that he was visited 
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by investigators on November 9, 1970, and again on 
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July 2, 1974, regarding his service on the grand 
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sumably form the basis of what petitioner has set 
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_ forth as McRitchie's "post-trial admission{s]." If 
‘McRitchie's statements during’ those visits were’the 
— as the statements in his affidavit’ -- the.< 
Court assumes this to be the case, having no reason 
to think otherwise ii then they become very significant. 
Thee alae the extent to which petitioner has gone * 
.in abstracting ton the facts in order to make -as- 
sertions in support of his goastesea: He pies started 


with a few basic facts and drawn t*erefrom conclusions 


“which, although they are not inconsistent with these 
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facts, find ne direct support therein. The most 
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obvious example is the inflation of the few casual 
meetings many years before between McRitchie and 


Armstrong into "a lifé-long and intimate friend[ship]." 
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This tendency to hyperbole has constrained the Court 


to subject all of petitioner's allegations to the 


utmost scrutiny. 
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In any event, petitioner has made an insuf- 
ficient showing to obtain relief on this issue. In 


the Second Circuit; one seeking to upset his convic- 


Te 
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‘tion on the ground of impermissible bias of a grand 


ith 
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His 


juror. must show actual prejudice; not mere speculation. 
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United States v. Remington, 191 F.2d 246, 252 (2d Cir. 
1951), cert. denied, 343 U.S. 907 (1952). On a coram 


nobis petition this showing must overcome the presumption 
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of regularity in the proceedings of the court, as’: 
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noted earlier. 


Courts have consistently rejected challenges . 


to the impartiality of grand jurors where direct 
proof of undue influence was lacking. Castle Vv. 
United States, 238 F.2d 131, 135-36 (8th Cir. 1956); 


United States Remington, supra; United States v. 
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Anzelmo, 319 F. Supp. 1106, 1113-14 (E.D. I . 1970); 
United States v. Brandt, 139 F. Supp. 349 (N.D. Ohio 
1955); United States v. Fujimoto,:102 F. Supp. 890 
(D. Ha. 1952); United States v. Smyth, 104 F. Supp. 
Here, petitioner has presented 
no more than speculation that foreman McFitchie was 
improperly influenced by his prior associations with 
Armstrong and Morgenthau. No actual prejudice has 
been shown and McRitchie himself pointedly denies 
any prejudice, bias or undue influence. 

Even if petitioner could show that McRitchie 
was biased, he would be entitled to no relief: | 
"[T]he majority rule is that a defendant has no con- 
Stitutional right to an impartial gran 3 jury.” 

United States v. Archer, 355 F. Supp. 981, 988 (S.D. 
N.Y. 1972). Accord, Gorin v. United States, 313 F.2d. 
641, 645 (lst Cir. 1963), cert. denied, 379 U.S. 971 


(1965); United States v. Anzelmo, supra; United 
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States v. Knowles, 147 F. Supp. 19 (D.D,C. 1957); 
United States v. Smyth, supra. An indictment will 
stand as long as it was voted by 12. grand jurors 
after deducting those not Sagaity qualified, Rule 
(6)(b) (2), Fed. R- Crim, P, Petitioner's clains do 
not Warrant dismissal of the indictment here because 
this indictment was voted by 6 more grand jurors 
than the requisite 12 even if McRitchie is considered 
legaily or otherwise disqualified. United States ex 
rel. McCarin v. Thompson, 144 F.2d 604 (2d Cir.'), 


cert. denied, 323 U.S. 790 (1944)(L.Hand, J.). Accord, 
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Castle v. United States, supra; United States v. Anzelmo, 
eee? SUPFA;, United & nze +moO 
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Supra; United States v. Fujimoto, supra. This rule 
supra esl eeens=snneeeneeeens —_—_—_ 
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of law also forecloseées petitioner's claims regarding 


McRitchie's selection to be on the grand jury. 
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Petitioner suggests that McRitchie's posi- 
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tion as foreman afforded him influence of such 


magnitude that bias on his part would nec 
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infect and invalidate the entire grand jury process. 
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This contention must be rejected because there is no 
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Showing that McRitchie did exercise undue influence 
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and no reason to »elieve that he may have, given his 
direct denial thereof. An indictment is merely an 
accusation. Since there stands between this accusa- 


‘tion of petitioner and his subsequent conviction the 


~ e 


unanimous finding beyond a reasonable doubt of a 


petit jury ot 12, there is no reasonable basis for 


granting petitioner relief on this basis. 


Nor is there a basis for an evidentiary: 
hearing on this issue. The hearsay ahd assertions. 
put into the record by petitioner and his cotinsel do 
not qualify as proper evidential material that migat. 
warrant a hearing. D'Ercole v. United States, 361 F.2d 
211, 212 (2d Cir.), cert. denied, 385 U.S. 995 (1966). 
See United States v. Franzese, 525 F.2d 2 (2a Cir. 
1975). Ses lso the authorities cited earlier in 
this opinion. Given the extensive effort of peti- 
tioner to obtain evidence on this issue, as reveaied 
by the McRitchie affidavit and the attachment thereto, 
one may assume he has put forth all material evidence 
in his possession. Not only is this Court convinced 
that petitioner could not prove the siterations he 
has made on this issue, but, taken as true, they are 
insufficient as a matter of law to warrant the relief 


he seeks. 


The Alleged Threats to George B. Green 


Here a stockbroker who was a grand jury 
witness is alleged to have been threatened by two 


United States Attorneys, Michael Armstrong and Paul 
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Galvani. The alleged incident involving lir. Galvani. 


took place in 1968, after the conviction here sought 


to be vacated, and involved the Merritt-Chapman case 


which has no relevance to this proceeding. The in- 
cident allegedly involving hir. Armstrong was nothing 
more than a reminder to a prospective grand jury 
witness that he faced the penalties for perjury if 

he Lied. Not only is there no showing of a threat, 
Green, in his affidavit, Exhibit VI(A), gives no 
indication, nor is there any other evidence, that 
Green's testimony was in any way impaired or affected. 
Additionally, there is nothing to indicate that Green 


was not av2zilable to Wolfson as a witness at the trial. 
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Petitioner's Attack Upon 1 
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Petitioner claims his counsel, Nr. 


th 
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-and Mr. Glickstein, were either grossly negligent or 
disloyal “or some of eaci." He states the test for 
gross negligence to be “ineptitude ... so extensive 
that the entire proceedings were a farce and a.mockery 


of justice . " citing, inter alia, United States 


. 


ex rel. Boucher v. Reinke, 341 F.2d 977 (2d Cir. 1965) 
and United States v. Wight, 176 F.2d 37G (2d Cir. 1949). 
He further states that the sixth amendment right to 
effective assistance of counsel has been denied due to 
disloyalty or conflict of interest on the part of 
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counsel only when “the circumstances . ... deronstrate 


that which amounts to a lawyer's deliberate abdica- - 
tion of his ethical duty to his sthnat timhdenen mr? 
United States, 448 F.2d 1255 (8th Cir. -1971)." 
Petitioner attempts to show ineffective 
assistance of counsel by complaining of: various de= 
cisions before and at trial, Suctodinn the decisions. 
not to devote more time to the study of corporate 
files, not to attempt to interview a witness, not 
to make a Rule 16 motion, not to introduce various 
pieces of evidence and not to have a grand jury wit- 
ness assert the attorney-client privilege. The Court 
has reviewed each of these issues and finds that 
each of the decisions, far from demonstrating gross 
negligence, was well within the range of competence 


demanded of attorneys in criminal cases. The facts 
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here bear no resemblatice to those in the case cited 
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by petitioner, Ray v. Rose, 491 F.2d 285 (6tu Cir. 
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is tantamount to a hindsight reappraisal of his de- 
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Lampe v. United States, 288 F.2d 881, 852 (D.C. cir. 
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‘was an unindicted co-conspirator in the later 
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To demonstrate that. his counsel were dis- 


loyal, petitioner alleges his belief that they were :. 
“threatened with prosecution" in various matters 
involving the SEC, The:-implication, never stated, 


was that his counselalloved the United States Attorney 
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and the SEC to convict petitioner in exchange for 
their own freedom from prosecution. The proof 
offered is twofold. The first is the fact that 
neither cou1sel was indicted although’ Glickstein 


Merritt-Chapman case and petitioner believes there 
was a "criminal reference report" which recommended 
prosecution of Mr. Gould in connection with the 


Canadian Javelin case. The second is a speech-article 
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by Dean Mouroe Freedinan of Hofstra School of Law, 
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one proposition of which is that the New York secur- 
ities bar is overly compliant to SEC wishes. 
Petitioner further alleges that his trial 
attorney, and two partners, had proprietary interests 
in a New York stock exchange firm in the sixties, 
possibly while Mr. Gould represented petitioner. 
Petitioner's theory here apparently is that interest 
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in’ sucha firm, "very closely regulated by the S.E.C.," 
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« would necessarily taint Mr. Gould's representation 
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of petitioner in a securities trial. This is a patently 
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insufficient claim of conflict -f interest. 
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~ Even:if, contrary to the findings made . 


7, 


above, the counsel's actions complained of had been 
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of a nature to suggest ineffective representation, 
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the evidence presented (assuming there was a criminal 
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reference rep rt) is far too paltry to warrant,the 
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gigantic leap from less-than-perfect representation 
to the affirmative deliverance (deliberate or other- 
wise) of petitioner into the hands of the prosecutor 


for personal reasons. The Court cannot let itself 


be carried this far by petitioner's suspicions and 


fears. Petitioner was well served at trial by 
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Mr. Gould, a distinguished member cf the New York 


bar, and Mr. Glickstein of Jacksonville, Florida, 
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petitioner's old friend and associate who acted as 
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his house counsel and was one of his witnesses at 


trial. His attack on their representation of him 
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does not approach a showing of "deliberate abdication 
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of [their] ethical duty to [their] client. 


Since it reaches this conclusion, the 
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Court declines to grant items (d), (e) and '‘(f) of 


petitioner's Motions for Discovery. 


The Alleged Conflicts of Interest of 
Paul Grand and Arthur Limat 
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The petition makes the utterly unfounded 


statement that Mr. Grand was "one of the prosecutors 
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“in the Continental. case." ~-’Mr.. Grand's effidavit 
demonstrates that he played no role in the trial 
appeal of the Continental case, He became chief 


trial counsel for the Government in the Merritt-— 


Chapman'case, which has no relevance to this petition, 


in February 1968, approximately a year and a half 
after petitioner's indictment in both cases and ap- 
proximately .5 months after the jury found petitioner 
guilty in the Continental case. His only role in 
the Continental case was to represent the Government 
on the petitioner's motion for a new trial in Octo- 
ber 1968, over a year after petitioner's conviction. 
The cenflict of Mr. Grand is predicated 
on an alleged relationship between petitioner's co- 
defendant Gerbert and Mr. Grand’ ather, from 1955 
to 1957, while both were directors of a corporation 
in St. Louis, Missouri. Mr. Gerbert says the re- 
lationship was marked by “continuous disagreements" 
culminating in "a very heated areuneati™ Mr. Grand 
pere's forced removal from the board, and "much 
bitterness all around." Mr. Grand fils states that 
‘he was away from home in the Army and law school 
during this period and his "knowledge of the business 
relationship between Mr. Gerbert and my father has 


always been almost non-existent." On these facts 
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spite the repeated orders of this Court. i ty : sr the 
Mr. Liman acted as attorney for’ a co- “defendant ; gis? 
in the Merriti-Chapman case. He had nothing to do aoe 


with the Continental Enterprises case. What has al- 
ready been said with respect to the attack on Mr. Grand 


applies equally here. .. 


Mr. Galvani, now a member of a Boston law x 
firm, served at one time as law clerk to the trial : 
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tioner seeks to relitigate an issue alr ady decided 
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The Alleged Perjury of Allen and Morley 7s" 


The petitioner attacks aS perjurious the. *'* 
testimony of two Goverr.ment witnesses, John Morley 


Stuart Allen. Both claims are insubstantial.:... 


> 


The heart of petitioner's claim against - 


Morley is that there are differences between Sorley's ». 
testimony before the SEC in 1965 and his trial tantis 
mony and that Morley allegedly admitted to one Michael 
C. Holloway that he had lied before the SEC in order 

to support petitioner's co-defendant Gerbert. Before 
cross-examination of Morley, the defense was given 

the relevant parts of Morley's SI stimony (Exhibit 
3504A) and had sufficient opportunity to exploit any 
material differences between Morley's prior testi- 
‘mony and what he said at trial. Morley's testimony 

was also attacked unsuccessfully on appeal. Appellants’ 
Brief, United States v. Jolfson and Gerbert, 2d Cir. 
Dkt.-No. 31993 at 8-10; 49-50. 

Petitioner is entitled to no relief on this 
claim: Since this matter was er for litigation 
at trial and on appeal, it may not be raised in this 
petition. Furthermore, there is no offer of cicteik 
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that Morley perjured himself at trial as opposed. to 
before the SEC. And finally, petitioner has: not even 


attempted to show any harm to himself by Morley's 
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allegedly ‘perjured testimony before ‘the SEC,‘ which 4 


€ 


“Hor ley is ‘said to have labeled "a yery minor thing." 
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Petitioner’ s claims relating to the ex- > 
cision of the 3500 material are foreclosed to hin’ 


because they, were available to him-on appeal. Tgitte | 


> ry 


% ‘18 U.S.C. 8 3500(c) provides a procedure for ‘objec= 
tion to and appeal from excision of material by the 
“< "trial court: 


If; pursuant to ‘such procedure {for 
the excision of 3500 material], any 
portion of such statement is withheld 
from the defendant and the defendant 
objects to such withholding, and the 
trial is continued to an adjudication 
of the guilt of the defendant, the 
entire text of such statement shall 

be preserved by the United States and, 
in the event the defendant appeals; 
shall be made available to the appel- 
late ccurt for the purpose of deter- 
mining the correctness of the ruling of 
the trial judge. 


Petitioner's failure to avail himself of this precedure 
‘forecloses the matter to review by coram nobis petition. 
‘Moreover, petitioner's excursion into the 


area of the 3500 material is a hollow -issue. First, 


pine” Site 
pueenery Duncan's testimony is not so easily dis- 


credited as petitioner would assume. Duncan testified 
that, .SEC lawyer watty met with petitioner Wolfson in 


£- 1950 and ugiinsned registration requirements to him. 


The fact that the meeting may have "related to 
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anipulation'" rathér than the sale of unregistered 


‘ o “ 


stock -- if indeed such a facile distinction can be * 
made in this situation -- is irrelevant if the meet- 


ing included this explanation-of registration require- 


ments aS Duncan testified and Kelly's memorandum 


i a < 


shows, Moreover, the SEC letter of January .11, 1951, 


wttaones to the affidavit of petitioner’ Ss counsel 


filed November 13, 1975, clearly shows that the 


Capital Transit matter involved "a secondary distribu- 
tion of unregistered stock on behalf of controlling 


persons." 

More importantly, the main thrust of this 
rere as petitioner admits, relates to the “pplative 
‘suilt'. of Wolfson, the defendant, versus Morley, 
the prosecution witness." This is a contention that 

“was unsuccessfully presented at trial. Petitioner 
appears unable or MREE SLANG to grasp the fact that 


Morley Ss knowledge cannot exculpate the petitioner. 


_The evidence and testimony objected to was presented 


a 


to demonstrate that petitioner was aware of the regis- 


«tration requirements. Evidence that shows Morley to 


have had the same awareness proves nothing. 


As with his other claims, petitioner's 
“yl: - ‘. 


) assertions on this issue show 8 error of constitu- 


a. 


tional dimensions and raise no factual dispute 


‘warranting an evidentiary hearing. 
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Allen, an employee of the SEC who did,a 


‘ great deal of work on the Continental Enterprises 


case, fave testimony before the grand jury with re- 
spect to interviews with the brokers at ten different 
brokerage houses through which Continental stock had 
been sold... The part of the interviews that Allen 
related focused on the brokers' description of their 
~ practices regarding compliance with SEC regulation 
of sales of unregistered stock by control persons. 
Petitioner claims that the testimony at trial of 
some of these brokers shows Allen to have been lying 
to, or at least wilfully misleading, the grand jury. 
Petitioner sets forth Allen's testimony regarding 
two of these brokers followed by the brokers' testi- 
mony at trial. These quotes, presumably the two 
examples most supportive of petitioner's position, 
do not even remotely suggest that Allen's testimony 
‘was either perjurious or wilfully misleading. Allen 
testified before the grand jury as to the general 
operating practices of th? brokers as they recounted 
them to him. At trial neither broker in any way 
denied those practices ~r that he had told Allen that 
those were his practices. The brokers' testimony 
dedicates that they made only generalized inquiries 


to sellers of stock regarding control problenrs. 
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Petitioner's implication that Allen told the grand 


jury that the brokers had made extensive, detailed .. 


ms 


inquiry is unsupported by the transcript. 


Allegation of Misleading the iis . * 

This issue had to be, and was raised on 
direct appeal. See Appellants’ Brief, United States 
v. Wolfson and Gerbert, 2d Cir, Dkt. No. 31993-at 15. 
Since petitioner has presented no new facts regarding 


this claim, it cannot be raised anev. 


wo 


Allegations of an SEC Enemies". List, 
Discriminatory Prosecution and Im- 


permissible Prosecutorial Purpose 


Even if an SEC "Enemies" list existed and 
petitioner's name was on it, the petitioner would 
not be entitled to relief. He has not shown that he 
was injured or prejudiced thereby other than to assert 
that "the very purpose of such lists was to harass 
and, where possible, jail those who were placed thereon, 
whether guilty of a crime or not." This unsupported 
eineetion cannot warrant vacating a conviction by 2 
- ‘unanimous jury verdict. And the occurrence of the 
concatenation of events collectively known as Watergate 
does not offset the fact that, as petitioner concedes» 


the issue of discriminatory prosecution has already 


been litigated. “~~. 
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The charge of imperm.1 1ssible prosecutorial 


- 


purpose in this case is oqua}ty unsupported. The 
extensive account , of petitioner’ s life, work and 


agnetnes ‘proves nothing. ‘He has conceded tha it the 


‘ 


change of venue issue has eta lit igated. “And: the 
third-hand hearsay statements that reportedly were 
made by officials of the ee of Justice all 


refer to the Merritt-Chapman case and are irre slevant 


“here. 


Conclusion 


This petition presents a hodge~podge of 


“matters relating to two criminal proceedings of 
“which only one ended in a judgment of conviction. 
They are frequently repetitions of matters already 
litigated. They seek, in some instances, to raise 
issues that could have been availed of at trial or 
on appeal. In many instances, particularly where 


eriury and conflicts of interest are charged, the 


~ factual bases are lacking and the 


petitioner are based upon conclusory 


-2, 


‘innuendoes. Recognizing weakness of his claims; 


petitioner has taken the stance that "his constitutional 


‘yight to a fair trial was not denied by any one par- 


ticular ‘point,’ but that the totality of the denials 


clearly adds up to.a lack of due process under law. 
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This Court does not accept the premise that ‘legally 
insufficient allegations can be summed to ‘total a 
claim sufficient to overturn at this late date a! 


thoroughly contested and appealed jury verdict. 


Moreover, the petition, considered in toto,-does 


‘ 


not present “circumstances compelling {a grant of 
relief] to achi e justice." United States v. 


Morgan, supra, 346 U.S. at 511. For these reasons, 


i 


and because of petitiorxer's failure to o 
repeated orders of the “ourt with respect to the 
submission of his contentions, this petition must 


be denied. 
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Petition denied in all 


so ordered. 
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Dated: New York, N. Y. 
July 26, 1976 
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FOOTNOTES 


SS 
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The petition ‘was filed in the Continental 
case only, Docket No. 66 Cr. 720. 


Since this order took the form of a letter to 
all counsel and reference is made in it to 
petitioner's counsel's letter of March 8, 1976, 
a word of explanation is necessary.: The first 
paragraph of this letter referred to “a trans- 
cript of the February 19 meeting in chambers." 
This meeting was necessitated by the circulation 
of a scurrilous letter by the petitioner, while 
the petition was sub judice, covering about 27 
printed pages in which he accused the trial 
court of conducting "kangaroc" proceedings, 

of having shown favoritism to highly publicized 
criminals and mafia figures, and of having en- 
gaged in numerous other misdeeds. He also 
accused the prosecutor and an official of the 
S.E.C., aS well as the trial court, of par- 
ticipating in a "scheme to frame" him and of 
"railroading" him, adding that he could fully 
document his charges, inviting a lawsuit if he 
could not prove them, and asserting his finan- 
cial responsibility and lack of immunity. 

This letter has been placed under seal and 

made part of the record in these proceedings. 
At the February 19th meeting petitioner's 
counsel declined to concede that this letter 
was either libelous or scurrilous. The letter, 
addressed to the Editor of the New York Times, 
wes circulated to two other New York daily 
newspapers, and to a number of persons occupying 
positions of importance in the legal profession 
and in Government. 
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See the letter of petitioner's counsel to 
McRitchie, dated July 9, 1974, attached to 
McRitchie's affidavit. 


ree 
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hese three affidavits, plus the affidavit of 
Assistar.t United States Attorney Argus Macbeth, 
answer the questions posed by petitioner as a 
basis for items (a) and (c) of his Motions for 
Discevery. Therefore, those requests for dis- 
covery are denied. Moreover, petitioner's 
request for the entire grand jury minutes, as 
most of his other requests, is a dragnet spread 
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to gather information to add to the irrelevant 
and immaterial matter that already bloats his 
papers. Petitioner has not justified any dis- 
covery at this late stage regarding his fiercely 
contested and thoroughly litigated conviction, 
particularly. since he admits that he has not 
raised a single issue that rises to the con-. 
stitutional significance necessary for relief. 
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Following the ocedu for 2 petition pursuant 
to 28 U.S.C. § the Court has not used the 
Government's aff vits as a basis for finding 
any of petitioner allegations to be false, 
though it does rely on them in assessing the _, 
sufficiency of petitioner's and his covusei's 
j United States v. Franzese, 525 F.2d 
Cir. 1975) and cases cited there. 
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